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BEFORE THE
I LLINO S COMVERCE COW SSI ON

IN THE MATTER OF: )
)
XO ILLINO'S, INC., )
) No. 01-0466
Petition for Arbitration pursuant )
to Section 252(b) of the )
Tel ecomuni cati ons act of 1996 to )
establish an interconnection )
agreenent with Illinois Bell )
Tel ephone Conpany. )
Chicago, Illinois

August 22, 2001

Met, pursuant to notice, at 10:00 a.m

BEFORE:

MR DAVID G LBERT, Adm nistrative Law Judge

APPEARANCES:

MAYER, BROM & PLATT, by

MR DENNI' S FRI EDVAN

190 South LaSalle Street

Chicago, Illinois 60603
---and---

MB. NANCY HERTEL

225 West Randol ph

Suite 25-D

Chicago, I llinois 60606
appearing for Ameritech;
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APPEARANCES ( Cont ' d)

ROALAND AND MOORE, by
MR THOVAS RONLAND and MR STEPHEN MOORE
77 West Wacker Drive

Suite 4600
Chicago, Illinois 60601
appearing for XO 1llinois;

MB. MARY STEPHENSON, MS. MARGARET KELLY, and
MR DAVI D NI XON
160 North LaSalle Street
Suite C-800
Chicago, Illinois 60601
appearing for |1CC staff.

SULLI VAN REPORTI NG COVPANY, by
Jenni fer L. Velasco, CSR
Li cense No. 084-004030
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| NDE X
Re - Re- By
W t nesses: Direct Cross direct cross Judge
Dougl as Ki nkoph 22 42 74 80 71
70 88 85
Eric Panfill 90 92 138 147 128
124
Janmes Zol ni erek 152 162 212 214 192
187 208

EXHI BI TS

Nunber For ldentification In

Evi dence
X0

Nos. 1, 2, 3 20 41
Aneritech Illinois

Nos. 1, 2, 3 70 91
St af f

Nos. 1.0P, 1.0A-P,

1.0B-P, 1.0C-P 138 ---
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(Wher eupon, XO
Exhibit Nos. 1, 2, 3 were
mar ked for identification.)

JUDGE d LBERT: Pursuant to the authority of the
Il'linois Commerce Conmi ssion, | now call Docket No.
01- 0466.

If I could have appearances for the
record, please, beginning with the petitioner.

MR MOORE: On behalf of XOIllinois, Inc.,

St ephen J. Moore and Thomas H. Row and, Row and and
Moore, 77 West Wacker, Suite 4600, Chicago,
Illinois 60601.

MR FRIEDVAN.  On behalf of Aneritech Illinois,
Denni s Friedman, Mayer, Brown, and Platt, 190 South
LaSalle Street, Chicago, Illinois 60603.

M5. HERTEL: Appearing on behalf of Ameritech
Illinois, Nancy Hertel, 225 West Randol ph, 25-D,
Chi cago 60606.

M5. KELLY: On behalf of the staff of the
Il1linois Comerce Comm ssion, Margaret Kelly, Mary
St ephenson, and David N xon, 160 North LaSall e,

Suite C-800, Chicago 60601.
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JUDGE d LBERT: (kay. Just as a couple
housekeepi ng things that we noted prior to going on
the record, there is a piece of proprietary
testinmony, and that is fromstaff w tness
Zolnierek. And it's ny understanding that the
proprietary designation will be retained throughout
the course of the proceeding.

Ms. Hertel, you' ve indicated that a
proprietary agreement has not been signed but will
be and --

MS. HERTEL: Yes, they have indicated they are
willing to signit. It will be in the standard
formthat we've used in other dockets.

JUDGE G LBERT: You're confortabl e proceedi ng
wi t hout that agreenment signed at this tine?

M5. HERTEL: Yes, | am upon the representation
that they will sign it and that they' ve been
hol di ng those materials as proprietary.

MR RONAND: We will sign the agreenent.

JUDGE G LBERT: Wy don't we start with
petitioner's case.

MR MOORE: At thistinel'dlike to call
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call ed as a witness herein,

SWOr n,

> O » O > O

Q

(Wtness swor n.)

DAQUGLAS W KI NKCPH

was examined and testified as foll ows:
DI RECT EXAM NATI ON
BY
MR MOORE:
Coul d you pl ease state your narme.
Dougl as W1 iam Ki nkoph
VWo are you enpl oyed by?
XO Conmuni cations, Inc.
VWhat is your position there?
Vice president of regulatory affairs.

I show you what has been marked for

identification as XO Exhi bit 1 entitled the

havi ng been first duly

verified statement of Douglas W Kinkoph consisting

of seven pages of questions and answers.

D d you prepare this testinmony, or was

it prepared under your direction?

A

Q

Yes, | did.

And if you were asked the sane questions
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today contained in this, wuld you give the sane

answer s?
A Yes.
Q I now show you what has been marked for

identification as XO Exhibit 2 entitled verified
statement of Douglas W Kinkoph, reply to the
testinmony of Janes Zol ni erek, consisting of eight
pages of question and answer -- off the record.
(Di scussion off the record.)

MR MOORE: Can | take that back. Let's start
agai n.

Q I show you what has been marked for
identification as XO Exhibit 2 entitled verified
reply testinony of Douglas W Ki nkoph consisting of
ten pages of question and answers and Exhibit Ato
that testinony.

Was this testinmony prepared by you or
under your direction?

A Yes, it was.

Q And if asked the same questions today,
woul d you give the sane answers?

A Yes.
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Q I now show you what has been marked for
identification as XO Exhibit 3 entitled verified
statement of Douglas W Kinkoph, reply to the
testinmony of Janes Zol nierek, consisting of eight
pages of question and answers.

D d you prepare this testinmony, or was
it prepared under your direction?

A Yes, it was.

Q And if asked the same questions today,
woul d you give the sanme answers?

A Yes.

MR MOORE: M. Examiner, | would represent that
the versions subnmitted to the clerk -- to the
reporter today are identical to the ones that have
been submtted to the clerk's office on the filing
dates that they were required.

JUDGE G LBERT: Al right.

MR MOORE: At this tinme, | offer into the
record XO Exhibits 1, 2, and 3.

JUDGE G LBERT: Is there objection to the
adm ssion of any or all of those exhibits?

MR FRIEDMAN:  Aneritech Illinois does have an
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objection to the adm ssion of one portion of XO
Exhibit 3. It is the portion, it starts at Page 4,
line 16, and continues through Page 5, line 11

In this passage, M. Kinkoph discusses
the proposal of staff w tness Zol nierek that the
Conmmi ssion direct Aneritech Illinois to declare
i medi ately whether or not it is going to opt into
the FCC s rate caps.

Wien staff offers Dr. Zolnierek's
testinmony, we will object to it to the extent of
that proposal, and so we now since M. Kinkoph is
up first, object to his testinony on that subject.

There are three grounds for t he
objection. The first is that staff's proposal that
the Conmi ssion direct Ameritech Illinois to nmake
its election is not within the scope of this
particular arbitration. The lawis clear that in
an arbitration under Section 252(b) of the '96 Act,
the Conmi ssion nust limt its consideration to the
issues set forth in the petition and the response.

That section 252(b)(4)(a) of the '96 Act

says that the state conmission shall limt
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mandatory its consideration of any petition to the
issues set forth in the petition and in response

And this Commission routinely inits
arbitration decisions says on the very first page
that i n keeping with that, the Conm ssion shall
indeed limt its consideration to the issues set
forth in the petition and response.

Now, in this instance, XOs petition did
not set forth any issue having to do wth whether
Amreritech Illinois should or should not be required
to make a selection with the respect to the FCC s
rate caps, and certainly Aneritech Illinois sets
forth no such issue in its response.

Now, to be sure, after Dr. Zol nierek
made his proposal, XO through the testinony of
M. Ki nkoph, junped on his proposal . But staff is
not entitled under the 1996 Act to, if you will,
set forth new questions for the Commission to
address beyond the issues set forth in the petition
and the response.

I would al so add, although this is

really in parentheses, that the resolution of the
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issues that the parties have set forth does not
call for the Conmission to address Dr. Zolnierek's
proposal. That is to say, XO has its views, we,
Ameritech Illinois, have our views; each of them
our proposed ways of resolving the issues, and none
of those entail addressing the question presented
by Dr. Zolnierek. So that's the first ground.

The second ground is that even if, for
exanple, XO s petition had asked the Commi ssion to
order Aneritech to make its election so that the
issue was teed up, if you will, in the petition
under Section 252(b), the Comm ssion still would
have no authority to do so

When the Commi ssion is acting as an
arbitrator under Section 252(b), as it is here, the
Conmi ssi on does not have the full panoply of
authority that it may have in other context.

What the Conm ssion is authorized to do
is that which Congress has indicated it is
authorized to do in Section 252, and that is to
resol ve di sagreenents between the parties that have

to do with the parties' substantive rights under
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Section 251 of the Act.

Section 251 requires us to do a bunch of
things for XGO interconnection, resale, access to
unbundl ed network elenments and so forth.

And Section 252 is clear that in an
arbitration, the task is to resolve differences of
opi ni on about the rights and obligations
established in Secti on 251

Now, this question of whether Ameritech
should be required to declare itself, that is, to
decl are whether it's going to do the FCC rate caps,
is the farthest thing in the world froma question
about the party's rights or duties under Section
251.

As a matter of fact, when the FCC
establ i shed those rate caps, it was acting under
its authority under Section 201 of the
Tel ecommuni cations Act. In fact, the whole point
of the thing is that intercarrier conpensation or
| SP-bound traffic is not gover ned by Section 251
So the FCC set up this regine to deal with this

interstate traffic under its Section 201 authority.
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So that's the second reason that
Dr. Zolnierek's proposal can't be considered; is
that even if the question is properly teed up, it's
not a proper subject for arbitrati on under Section
252.

The third reason | will just nmention in
passing, and that is that even apart fromthat,
even if this were some other sort of proceeding,
even if, let's say, staff had initiated a docket to
det ermi ne whether Aneritech should be required to
declare itself and the Conmi ssion had the ful
panoply of powers that it has by statute, it stil
woul d not be |lawful for the Conmi ssion to order
Ameritech to declare itself because the FCC s order
makes very clear that the incunbent |ocal exchange
carrier gets to do that at its option when it so
chooses and subject, of course, to the conditions
set forth in the order

So for all of those reasons, the
Conmmi ssi on cannot consider Dr. Zolnierek's
proposal. It's not properly part of this

proceedi ng, and on that ground we nove at this
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time -- we object at this tine to M. Kinkoph's
testinmony on the subject.

JUDGE G LBERT: Al right. The essence of your
objection is really to Dr. Zolnierek's testinony?

MR. FRIEDVAN. To that piece, correct.

JUDGE G LBERT: In viewof that, | want to |et
staff respond to your objection as well as XO
because ultimately a ruling on M. Kinkoph's
response to Dr. Zolnierek will determ ne whether
Dr. Zolnierek's testinony remains in the record as
wel | .

In terns of who goes first, | don't
care. You guys ready to tal k?

MR MOORE: | can talk.

M5. STEPHENSON: Could I, just for
clarification, you re objecting to M. Zolnierek's
testinony, page -- not to the entire thi ng. Just
for clarification, through Page 2, line 45 through
Page 3, line 51; Page 16, line 326 through Page 18,
line 360. | just want clarification that that's
part of Dr. Zol nierek's testinony you' re objecting

to.
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VMR FRIEDVAN: 1'Il| doubl e-check that now.
That's certainly what | have on the piece of paper.
I thought it was right. 1It's the testinony about
that proposal

JUDGE G LBERT: M. Friednman, while you were
di scussi ng your supporting argunents, Ms. Herte
circulated -- | shouldn't say circulated. She gave
me a piece of paper which essentially sumarized
those argunents --

MR, FRIEDVMAN: | apol ogize. | should have said
somet hi ng about that. | asked --

JUDGE G LBERT: There's no need to apol ogi ze
Let me finish what I was going to ask you about.

Was a copy of this also given to staff

counsel ?
MS. HERTEL: | handed it to everyone in the
room

JUDGE G LBERT: So it was distributed. That's
all 1 need to know.
So it's, as | understand it, Aneritech's
argunent and the portion of each of the testinonies

they're addressing is set forth on this piece of
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paper; is that right?

MR, FRIEDVMAN:  The sunmary of the argunent, yes.

JUDGE G LBERT: No, no --

MR FRIEDMAN. |1'msorry. The passages, yes.

JUDGE d LBERT: The page reference and line
references are there?

MR FR EDMAN:  Ri ght.

JUDGE G LBERT: Ckay. Do you have a simlar
sheet that you were going to distribute had
Dr. Zol nierek gone first?

MR FRI EDVAN:  No.

JUDGE d LBERT: Ckay.

MR FRI EDMAN:  Yes, to answer, Mary, your
question, | have doubl e-checked now, and the page
and |ine nunbers on that piece of paper are, in
fact, the portions of Dr. Zolnierek's testinony to
whi ch we woul d object. And if sonething doesn't
seemto sync up right, please let ne know.

M5. STEPHENSON: [I'mtrying to conpare it. |
know we gave out the revised testinony. | just
want to make sure it all coincides with what we are

going to submt is M. Zolnierek's revised
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testinmony. So | just want to make sure we're all
on the same page when we admit everything into the
record.

JUDGE G LBERT: Well, the substance of the
objection, | assunme, would remain the sane because
I'"massuming the text of M. Zolnierek's testinony
will remain the sane unless there are grammati cal
changes that were nade.

M5. KELLY: There were grammatical changes.

M5. STEPHENSON: | just want to make sure we're
on the sanme page nunbers, and | believe they are.

JUDGE G LBERT: M. Moore, | believe you were
ready to respond.

MR MOORE: Very briefly. First of all, as to
the issue of whether this issue was teed up in the
petition, the petition paragraph 19 does refer to
the fact that pursuant to the FCC order Ameritech
must either accept that rate, that rate being the
FCC cap -- I'"'msorry, the rate in the Focal
agreenment or the rate set forth in the FCC order
including all traffic including traffic that does

not termnate with ISPs. So we did tee it up in
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the sense of discussing the fact that Ameritech has
failed to opt into the FCC s price caps.

As for the second allegation of whether
the Conmi ssion has authority, the Federal Act,
par agraph 252(a)(4)(c) which discusses the
Conmi ssion's obligations in any arbitration states
that these state conmissions shall resolve each
issue set forth in the petition and the response
i f any, by inposing appropriate conditions as
required to inplenent subsection C upon the parties
to the agreenent.

And subsection C sets forth the
standards for arbitration by the Conm ssion which
i ncl udes ensuring that the resolution and
conditions neet the requirements of Section 251 and
various other activities.

So the Commission is obligated and has
the right to inpose whatever conditions it thinks
are appropriate to neet the requirements of the
Federal Act.

The fact that Ameritech has deci ded not

to opt into the FCC price caps is an inportant
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issue in this case and has been addressed by al
the witnesses, and it's an issue that this
Conmi ssi on shoul d determine. And the staff remedy
that it proposes we believe is appropriate both as
a matter of public policy and is |egal under the
Conmi ssion's authority under the Federal Act.

JUDGE G LBERT: Staff, you ready to respond?

M5. STEPHENSON: We woul d just concur with what
counsel just said. As counsel said, under
252(a)(4)(c), it does give the Comm ssion the
authority to act upon the issues addressed in the
arbitrated agreenent.

This issue is on the table. It is fully
within this docket. And M. Zolnierek's testinmony
does stick within those guidelines and it does
address issues specifically.

MR, FRIEDVAN. May | reply very briefly?

JUDGE G LBERT: Yes.

MR, FRIEDVAN. M. Moore begins by saying, Let's
| ook at paragraph 19 of the petition where we, XO
make reference to the fact that Areritech Illinois

has this el ection, okay, and he goes on to say that
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tees up the issue. That's really the core of XO s
response to the petition and staff's as well.

It just isn't so. By that | nean the
followng: O course we all know that Aneritech
has that election. O course we all know that
Amreritech may choose the FCC rate caps or nay
choose not to take the FCC rate caps. And we al so
know that that choice has all sorts of inplications
and that this docket would have very different
shapes dependi ng on whet her Anmeritech had made t hat
choi ce or not.

But the point is this: There is nothing
in the petition that in any way, shape, or form
conpl ai ns about Aneritech not having nmade that
choice, certainly not paragraph 19. Nor is there
anything in the Commi ssion that -- I'msorry, in
the petition that comes anywhere close to asking
the Conm ssion to order Ameritech to nake that
choi ce.

The very first time anyone in this
docket was exposed to the -- in any way to the

concept even of the Conmm ssion ordering Amreritech
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to make that election was when Dr. Zol nierek
suggested it in his testinony.

So it just is not the case that the
petition tees up that issue. And since it doesn't
tee up that issue, the fact that Section
252(a)(4)(c) of the Federal Act authorizes the
Conmi ssion to decide the issues and in deciding
themto inpose such conditions as it finds
appropriate to their decision just doesn't cone
into play.

JUDGE G LBERT: | "mgoing to deny the notion and
for the tinme being allow Dr. Zolnierek's
reconmendation to remain in the record because
think that it is conceivable that his
recomendation could be included within a renedy or
a resolution fornul ated under 252(a)(4)(c).

That said, | have to say that | was
concerned nyself as | read his testinony,

Dr. Zol nierek's testinony, that is, as to whether
he was asking the Comm ssion to do sonmething it had
the power to do

And so by denying this nmotion I, by no
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means, want to suggest that | think that the

Conmi ssi on does have that power. |In fact, | think
you have an uphill battle.
But for the time being, | want to all ow

that to remain in the record. And | assunme you
wi Il renew your objection when Dr. Zol nierek
testifies. You may want to do that nerely to
preserve it for the record, which is fine with ne.

I may at that tinme again allowit to remain in the
record, but I amvery skeptical as to whether the
Conmi ssion has the power to do what that witness is
r ecomendi ng.

MR, FRIEDVAN:  May | ask, Judge, that perhaps
you take the notion with the case rather than
denying it. Taking it with the case all ows for the
possibility of having it be in the record.

What |'mconcerned is this: Eventually
we're going to have an order. | understand it's
al ways an uphill battl e getting testinmony stricken
in the noment because it disrupts the way things
are headed.

But the thought is that if the notion
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turns out to be well -founded, it m ght make sense
for the Commission's order to reflect that and to
do so without having to go through a procedure
where the notion is denied and then we seek
rehearing or something. |'mjust suggesting as an
adm ni strative step it could possibly be
appropriate to just carry the notion with the case.
JUDGE G LBERT: |'mopen to doing that.

Does anyone want to respond to that

particul ar point?
MR MOORE: | guess just to the fact that it's

not unusual in arbitration hearings for the
Conmi ssion's order to result in the opening of
anot her docket to deal with an issue that was
raised in the arbitration that the Conmmi ssion
deci des on a generic matter

For example, the Focal arbitration |ast
year resulted in Docket 00-0555 investigating ISP
compensation. So -- but if M. Zolnierek is
silenced and the testinony is stricken fromthe
record, there's no basis for the Conmi ssion to take

a decision |ike that.
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So | would hesitate to have this set up
to be stricken and, rather, | think it's
appropriate for the parties to brief it and
determi ne whet her the Comm ssion can t ake that kind
of an action in this case, in another case, or not
at all. And if it is stricken, then there's
not hi ng to di scuss.

MR, FRIEDVAN:  Actually, | don't disagree w th
that. | was sinply suggesting the notion could be
denied ultimately, the motion -- our objection in
the Conmi ssion's order

I'"msinply suggesting that we proceed
and the Conmi ssion can either grant or deny the
motion inits order. And it mght choose to deny
the notion for the reasons you nentioned, although
| suppose staff probably i s able to seek to
initiate a docket regardless. | don't think that's
a reason for not taking the notion with the case
and ruling on it in the arbitration decision

M5. STEPHENSON: However, as we have found in
other cases, that tends to nuddy the waters. And

we have gotten -- and | can cite nunerous
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arbitrations where it just -- it clouds the issues,
it goes on, and we don't have any resol ution and
there's no definity, and we have had conti nual
probl ens by doi ng that.

MR FRIEDVAN: |1'mcontent to...

JUDGE G LBERT: Ckay. 1'll go this far then:
1"l take the nmotion through the end of testinony.

You can renew it at that point, all ri ght.

So I'lIl withdraw the denial at this
point and hold it until 1've heard all the
testinmony. At that point 1'll nake a decision as

to whether to take it through t he case or whet her
to end it there, okay.
Wth that out of the way, are there any
other objections to M. Kinkoph's testinoni es?
Ckay. | will admt them subject to
Cross-exam nati on.
(Wher eupon, XO
Exhibit Nos. 1, 2, 3 were
admtted i nto evidence.)
MR MOCRE: At this time | offer M. Kinkoph for

cross-exani nati on.
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JUDGE G LBERT: M. Friednman, | assume you're
going first.

CRCSS - EXAM NATI ON
BY
MR, FRI EDVAN:

Q CGood norning again. How are you?

A I'"'mfine.

Q Could you get in front of you, please, the
i nterconnection agreenent that XO wants, that is
the agreenent that XO wants to conme out of this
proceedi ng wi th?

A I don't have the interconnection agreenent
in my possession

Al right.

Q Do you now have in your hand -- has your
attorney just handed you that which you recognize
as the interconnection agreenment that XO is seeking
inthis arbitration?

A Just a nonent.

| have the docunent in front of me, but
it reflects Ameritech's changes to it. It does not

reflect the reciprocal conpensation | anguage we've
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pr oposed.

Q Al right.

A Which is attached to the petition for
r eheari ng.

Q VWhen you said petition for rehearing, you
mean it was attached to the petition f or

arbitration?

A Yes.

Q | think Attachment E?

A Yes.

Q Assume with ne, if you will, that as a

result of this arbitration XO winds up with the
i nterconnection agreenent that it wants and t hat
the Il1l1inois Comerce Comm ssion then approves that
agreenment so that becones the XO Aneritech Illinois
i nterconnecti on agreenent.
W okay so far?

A Yes.

Q Assunme then that we start doing business
under that agreenent and we're about, let's say,
five or six weeks into performance under that

agreenment and we, Aneritech Illinois, get a bil
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fromyou, XO for reciprocal conpensation charges.
And assune that that bill includes charges for
traffic that we have delivered to you for you, in
turn, to deliver to your |SP custoners.

Are we together so far?

A Yes.

Q In fact, the bill would include such
traffic, would it not?

A Yes.

Q Now, assune then that we wi te you a letter
and we say, W have no obligation, XO to
conmpensate you for this I SP-bound traffic because
there's nothing in our agreenent that the
Conmi ssi on approved that says that we have to
compensate you for this traffic.

I assune you woul d di sagree with us on
t hat ?

A Yes.

Q W& woul d then say to you, Poi nt to us, if
you will, point us to the |anguage in our
agreenment, this agreenent that the Comm ssion has

approved at XO s behest, that says sonehow that we
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have to compensate you for |SP-bound traffic that
we deliver to you

A One woul d be that | believe the FCC order
gives us that right to | SP conpensation

Q Let me try to get you back on track

In this hypothetical we have an

agreement, right?

A Yes.

Q. And it is the agreenment that you want,

correct?
A Correct.
Q And Ameritech Illinois is saying to you

Under our agreenent, the one that you wanted and
you got the Conmi ssion to approve, we say that we
don't have to conpensate you for |ISP-bound traffic.
And you're disagreeing with us and I'm

now asking you point me to the place in the
agreenment where it says we have to pay you for this
traffic?

A I would point to the price list that shows
the reciprocal conpensation charges whi ch woul d

apply to both ISP and non-1SP traffic for recip
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conp.

Q VWere does it say that? Were does it say
that these prices apply to I SP-bound traffic?

A In price list 1, PS1 of the agreenent
provi des reciprocal conpensation rates that you
woul d pay to XO

Q Are you telling me that --

A Al traffic under the 3-to-1 ratio by the
FCC i s conpensat abl e.

Q | want you to tal k about --

MR, MOORE: Can he please finish his answer.

MR FRIEDMAN. Q I'msorry, go ahead

A I s conpensatable at these rates. And above
those rates woul d be conpensated if you opt into
the lower rate established by the FCC

Q VWhat price sheet are you referring to?

A The PS1 in the red lined interconnection
pr oposal

Q On PS1 is there any sort of indication that
t hese reci procal conpensation prices apply to
| SP-bound traffic?

A In negotiations -- on that page, it says
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recip conp. | wuld read it to say that. W do
not have | anguage in there clarifying that, but nor
did we get to the point of being able to agree on
final |anguage on compensati on. So | think it
woul d be reflected in the ultinmate final docunent.

Q | thought we were arbitrating the ultimate
final docunment here, aren't we?

A W're arbitrating, | believe, the issue of
whet her or not we get the permanent structure as in
the Focal, and our viewis that includes ISP and
non-1SP traffic.

Q Let's back up a mnute

Al'l of this started by my asking you if
you could get in front of you the agreenent that
you want to come out of this arbitration with
correct?

A I have to go back and I ook or nake the
assunption that you have the agreenent in front --
I can't recall exactly how you worded it

But the bottomline is this agreenent to
us woul d include | SP and non-1SP

Q Am | correct that the agreenent that you
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have so far told the Comm ssi on you want is that
ol d Focal agreenent, okay, but with your Section
4.7 and its various subparts; that is, the Section
4.7 that appeared in Attachment E to your
arbitration petition substituted for the Focal 4.7?

A Yes. Qur view is that because we get the
ISP traffic under the federal order, if Aneritech
or SBC believes it doesn't do that, we were willing
to put that sentence back in.

To be clear, the intent of XOis to get
| SP conpensation. So if you don't --

Q But you are proposing a contract which does
not require us to pay you for |1SP-bound traffic,
are you not?

A No, | believe it does.

Q You do, okay.

A I would go on to conclude that if it
doesn't and there's di sagreenment now, we shoul d
anmend it to reflect clearly that it shoul d.

Q If the FCC nmade anything clear inits ISP
conmpensation remand order, it is that |SP-bound

traffic is not subject to reciprocal conpensation
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under Section 251(b)(5) of the 1996 Act, correct?

A It is subject to either you opting in in
the price they establish or the state-approved
rate, which in this case is the recip conp rates in
thi s docket.

MR FRIEDMAN: | 'mgoing to nmove to strike that
answer because it wasn't responsive to the
questi on.

MR MOORE: It's precisely responsive.

JUDGE G LBERT: M problemw th both the
question and the answer is that they are precisely
what | suggested this case woul d becone about and
why | said we could probably do this in witten
coment because you're now debating the contents of
the | SP order.

I"mnot going to strike either the
question or the answer, but I'mgoing to get at
some point inpatient with the whole |ine of
i nquiry.

MR, FRIEDMAN. Q Do you have available to you
the direct testinony of Aneritech Illinois wtness

Panfil.
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A | do.

Q If you could get that in front of you and
turn to Page 20, | want to ask you a question.
A Ckay.

Q Are you there?

A "' mthere.

Q Starting on line 17, M. Panfil says: End
users may access -- and then goes on, correct? I'm
just asking to nake sure we're on the s ame place.

A On line 17?

Q Yes.

A | don't see it on ny 17 or ny counsel's.

MR MOORE: W have PDF and word files floating
around --

MR FRIEDMAN. Q Let's do this then: Can you
find a question that says, Please describe how end
users can dial an ISP call? It should be in the

vicinity of where you are.

A |"ve got it.

Q Do you see the question?

A Yes.

Q And do you see where the answer starts with
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the words "end users may access"?

A Yes.

Q | would like for you to just read to
yoursel f, okay, the answer starting there, and then
you can stop right before the last |line before the
| ast sentence of the answer. Just tell nme when
you' ve read through that.

A kay. | have read it.

Q Do you di sagree w th anything that
M. Panfil says in those sentences? And to give
you a second to think about it, | guess | wll read
theminto the record -- it will just take a mnute
-- since we have sone maybe confusion about |ine
nunber s.

The question pertains to the foll ow ng
testinmony not yet admtted in evidence: End users
may access the internet a nunber of different ways.
O her than dialing a | ocal nunber, end users may
access their ISP provider by dialing an 800 nunber
or via a foreign exchange service. Al though not as
comon, end users may dial 1-plus and incur inter

or intraLATA toll charges to access the internet.
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In the reciprocal conpensation appendi x,
Amreritech Illinois is proposing | anguage that
specifically addresses the appropriate intercarrier
conmpensati on nechani smfor each of these scenarios.
So, again, M. Kinkoph, the question

was: Do you disagree with any of that?

A Yes.
Q What ?
A | believe that the FCC order applies only

to dial -up compensation. That 800 traffic, other
type traffic, foreign exchange would be treated as
stated in the Focal agreenent, access charges, et
cetera.

Q "' mnot understanding how that's a
di sagreement with what M. Panfil says. He said --
let's go -- he said -- he begins by saying, End
users may access the internet a nunber of different
ways.

You agree with that, right?
A Yes.
Q And then he says, Qther than dialing a

| ocal nunber, they may access their ISP provider in
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some other ways that he identifies.

A Ckay.

Q Did you disagree with that?

A No.

Q And then he goes on and says, Al though not
as comon, end users may dial 1-plus and incur
inter or intralLATA toll charges to access the
i nternet.

That's true, isn't it?

A Yes.

Q And then in the | ast sentence | asked you
to look at, he says that in the reciproca
conmpensation appendi x, Areritech Illinois is
proposi ng | anguage that specifically addresses the
appropriate intercarrier conpensation nechanismfor
each of these scenari os.

Do you disagree with that?

A No.

Q So as it turns out, you don't really
di sagree with any of the sentences that | read out
| oud?

A | don't disagree with -- that M. Panfi
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says what he says in that paragraph. Wat | -- no,
I don't believe | disagree with it.

Q You don't disagree with the substance of
what he's saying in those sentences?

A Exactly.

Q I want to ask you to tell us where in the
i nterconnecti on agreement as XO woul d have it,
where does the agreenment deal with specifically
I SP-bound calls that use an 800 nunber?

In other words, if you get the agreenent
that you want and we want to | ook at that agreenent
later to find out how we're supposed to deal with
| SP-bound calls made by an 800 nunber, where does
the agreenent answer that question for us?

A | believe for intra and interstate traffic
that is not local, it would be governed by the
appl i cabl e access tariffs.

Q VWere in the agreenent that you want can we
find an answer to the follow ng question, nanely,
the question, how, if at all, are we going to
compensat e each other for 1SP-bound traffic that is

originated by dialing an 800 nunber?
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A Gve nme a nonent.

I would | ook to Roman nuneral 4.6.1,
measurenment of billing, Page 15 of the agreenent
and Roman nuneral 4.6.2 tal ki ng about the
applicability of applying the FCC access tariffs to
i ntraLATA and interLATA toll traffic.

Q If we got into a disagreenent during the
course of this agreenent, if XO and Ameritech
Il'linois did, about whether or how nuch to
conmpensat e each other for 1SP-bound traffic that's
originated by dialing an 800 nunber, you're saying
if we ook there to those sections you' ve just
pointed to, we'll find an answer to our question?

A Yes.

Q VWhat answer do those secti ons give?

A You would bill them at the applicable 800
access rates, switched access rates.

Q VWat | anguage do you see there -- why don't
you read it into the record. Wat |anguage do you
see that says, in effect, This is how we w I
compensat e each other for 1SP-bound traffic of this

sort?
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A It talks generically about traffic, not ISP
speci fically.

Q So if we, for exanple, took the position
that that | anguage doesn't deal with I SP-bound

traffic, we mght have a fight on our hands because

you can't -- right?
A Yes, we would argue that it does.
Q kay. |Is there anywhere in the agreenent

as you want it to be that tells us howto
compensat e each other for 1SP-bound traffic that is
originated by soneone naking a 1-plus call, that

is, acall that would norrmally be subject to

i ntralLATA or interLATA toll charges?

A The 4.7 section that we proposed states
that all exchange access traffic and intralLATA tol
traffic shall continue to be governed by the terns
and conditions of the applicable federal and state
tariffs. Conpensation for traffic that is
delivered in the agreenent shall be pursuant to
Section 7. 2.

Q So for |ISP-bound traffic -- you're saying

that in your view that applies to | SP-bound
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traffic, right?

A Yes. | think | already said that.

Q Now, of course it doesn't say so in so nany
wor ds does, it?

A No. It's XOs position -- and | have said
for the record -- is that it includes both ISP and
non-1SP traffic.

Q Do you have access to the appendi x
reci procal conpensation that Areritech Illinois is
proposing in this arbitration?

A Just a nonment. Yes, | do.

Q Coul d you please turn to Section 5.5 of
Areritech Illinois's proposed appendi x reci proca
conmpensation? Just tell nme when you're there.

A "' mthere.

Q Coul d you pl ease read through Section 5.5
to yourself and then tell me if XO has any
objection to that |anguage in particul ar?

A Yes, we do have objections.

Q VWhat is your objection?

A One is -- now, your question is objection

to that paragraph as it stands by itself, is that
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Q Let me -- to help you narrow it down,

think we all understand that XO objects to the

Conmi ssion considering this appendix in the first

pl ace, right?
A Correct.

Q Put that aside for a mnute

The question is: Does XO have any

problenms with the Ianguage in 5.5 in particul ar?

A Yes. It tal ks about mnutes to | SPs nust

be shown separately, and there are difficulties in

identifying specifically ISP traffic.

That's why the FCC tal ks about a 3-to-1

rati o, because there have been cases in which

conmpani es allege that they are being billed for

I SP. Wen you do audits, they're not, et cetera.

So to sinply say you got to split them out

very difficult technical thing to do

is

a

Q Does it say there that mnutes of use nust

be shown separatel y?

A ISP -- mnutes of use to | SPs nmust be shown

separately on the nonthly usage detail.
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Q CGo back and | ook again. Does it say
m nutes of use to | SPs nust be shown separately?

A May be shown separately.

Q So it says "may."

Now, in light of that, does XO have any
objection to 5.5 now that you understand that it
says "may" rather than "nust"?

A I would have to ask what all ISP is defined
as. | nean, our viewwas that -- let ne just read
this again.

If this is saying sinply treat 1SP in a
billing environment the way we would treat any
other call, I don't think we have a problemw th
that. What I'mnot clear of is if Aneritech
beli eves this says sonething el se.

Look through the negotiations, you'l
understand ny comment. It says all 1SPs shall be
subject to the same conditions regarding swtch
recordi ng, CPNl signaling, and other usage detail
which would inply to ne that we sinply need to make
it look on the bill like any other call. That's

what that first sentence seens to say to me. And
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then we may show it separately if we w sh, as you
corrected ne.
So based on ny reading of that, I don't

have any problem --

Q I"msorry?

A Based on ny understanding of how I'm
reading this, I don't think we have a probl em

Q I want to ask you the sane question for

Section 6.3 of the appendi x reciproca
compensation. |If you would just read it to
yoursel f and then tell me whether XO has any
problenms with that section

A ["ve read it.

Q Any problenms with it?

A VWl |, the question becones the
identification -- and maybe I'mm sreading it --
but the trunking of ISP calls on an interexchange
basis is identifying an ISP call. | do not -- |
believe there are difficulties in doing that.

Soif I"'mreading this, we're saying
that the routing of ISP calls is treated |ike any

other -- as I"'msaying this out |oud, | apologize
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if I'mtalking in circles here -- that the trunking
of ISP calls, if we can't identify that from

anot her interexchange call, interexchange -- on an
i nterexchange basis, yes, it would be treated |ike

any other call and probably trunked the same way.

Q I"'ma little uncertain now whether you're
telling me you have a problemw th this |anguage or
not .

A Let nme boil it down, sorry. | don't
bel i eve we would have a problemw th that.

Q Ckay.

A Based on how|I'mreading it.

Q M. Ki nkoph, did you first become famliar
with Section 252 of the 1996 Tel ecommuni cations Act
when you were at LCl?

A | did, yes.

Q When was that, 1996 or '97?

A ' 96, yeah, the passage.

Q Were you responsi ble for sone Section 252
matters in 1998 and 1999 after you joi ned NextLink?

A Yes.

Q Now, a few nonths ago when Ameritech
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Il1linois and XO found thensel ves in di sagreenent
about -- I'mgoing to phrase this the way | think
XO would think of it -- about XO s right under
Section 252(i) of the Act, were you personally
involved in the making of the decision to file an
arbitration petition?

A Yes.

Q Did you give consideration to trying
some -- to taking sonme other approach to getting
your 252(i) rights resolved; that is, some kind of
proceedi ng other than an arbitration?

MR MOORE: At this point I'd have to object
that that discussion would have been wi th counse
and would be privileged. It's calling for

privileged information

MR FRIEDMAN: 1'Ill refine the question a little
bi t.

Q Did you, M. Kinkoph, yourself -- you can
just answer this yes or no -- give consideration to

the possibility of trying to get a determ nation on
XO s Section 252(i) rights by some method ot her

than an arbitration?
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A No.

Q As you sit here today, do you know what the
basis is for XOs view that a state conm ssion can
deci de questions about Section 252(i) in an
arbitration?

MR, MOORE: That calls for a |legal conclusion.

MR FRIEDMAN: If you listen to the question, it
doesn't. It's a yes or no question at the monent.

JUDGE G LBERT: Do you want the question back?

THE W TNESS: Pl ease.

(Record read as requested.)

JUDGE G LBERT: You can answer that.

THE WTNESS: |'mjust thinking it out here.

So do | know XO s view as to why | think
this Conm ssion can address this -- | know you just
read it back. I'mjust trying to think it out.

MR FRIEDMAN. Q Let's start with just a yes or
no, and then we may go on dependi ng on what you
say.

I"mjust asking i f right now you have in
your head sone understanding of the basis for XO s

view that the Illinois Commerce Conmission in this
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arbitration can decide things about XO s rights
under Section 252(i).

A Yes.

Q And what is that?

MR MOORE: | renew ny objection that this is
calling for a legal conclusion. This is something
we can do in our briefs. 1t's not for M. Kinkoph
to discuss.

JUDGE G LBERT: You're asking what is the
W t ness' s understandi ng of what --

MR FRIEDMAN: | don't think --

JUDGE G LBERT: M. Friednman, please let nme
finish.

MR FRIEDVAN:  |'m sorry.

JUDGE G LBERT: Are you asking the w tness what
is his understanding of his company's position?

MR FRI EDMAN:  Yes.

MR MOORE: It's a back-door way of asking the
legal -- for a legal conclusion.

MR FRIEDMAN:  1'Ill withdraw the question, make
it easier. W can brief.

Q If Aneritech Illinois were tonorrow,
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M. Ki nkoph, to make an offer to all conpeting
| ocal exchange carriers and wireless carriers in
Illinois to exchange all 251(b)(5) traffic and al
| SP-bound traffic at the FCC rate caps, would XO
accept that offer, or would it reject that offer?
A e -- | nean, I'ma little confused by the
question because | don't think there's aright to
refusal. It would be governed by your right to opt
in and then the change of |aw provision in the
interconnect. So |I'mconfused by the would we
accept or rej ect that offer to accept your opt-in
request .
Q Let's back up and talk about it alittle
bi t.

Do you share my understandi ng that under
the FCC s ISP remand order Aneritech Illinois has
the right if it does certain things to insist that
everyone exchange | SP-bound traffic with Amreritech
Illinois at the FCC s rate caps?

A | agree with that with one caveat, and I
think the FCC addressed that, which is depending on

the change of |aw provisions on existing
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agreenent s.

Q In order to put that to one side, let's
assune that we're tal ki ng about this new agreenent?

A Ckay.

Q That woul d elimnate the concern about
change of |law, correct?

A Ri ght .

Q So we have a shared understandi ng t hat
Areritech Illinois has the right to insist that al
carriers exchange | SP-bound traffic with Areritech
Illinois at the FCC s rate caps under certain

conditions, correct? Yes?

A Yes.

Q And in particular, in order to exercise
that right, Ameritech Illinois has to offer al
carriers in Illinois -- it could offer to all
carriers in lllinois to exchange all 251(b)(5)

traffic that is non-1SP bound traffic at those sane
capped rates, correct?

A Correct.

Q Put XO aside for a mnute. Assune there's

a carrier out there called carrier ABC

66



10

11

12

13

14

15

16

17

18

19

20

21

22

Are you telling ne it's your
under st andi ng that carrier ABC upon receivVing
Areritech Illinois's offer has to say yes?

A No. | think that they have to enter into
negoti ations to anend their interconnection
agreenment. W put aside the change of law so --
but assune it's a new agreenent. You say we're
opting in. New agreenents under the FCC order need
to reflect that opt-in if you' ve elected that.

Q Let's talk for a second about carrier ABC
and then | want to turn to XO okay.

In our hypothetical, Areritech Illinois
makes this offer to the world, okay. Part of the
world is carrier ABC

As you understand it, does carrier ABC
have the right to say to Ameritech, Thank you for
the offer, but we decline your offer, okay. W
wi Il exchange traffic with you, non-1SP bound
traffic, at the current state rates because we
don't accept your offer. Though we understand that
by making this offer to everyone in the world,

Ameritech, you have qualified to exchange al
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| SP-bound traffic at the FCC caps.

Can carrier ABC say that?

A Gve nme a nmonent here.

So in your scenario, carrier ABC can
basically say, No, thank you, to the ISP portion --
I"msorry, reverse that, to the non-ISP portion;
will continue at the state based rate, but we wll
exchange ISP at the lower ISP rate?

Q At the FCC cap.

The question is: Can they do that?

A My personal reading, which I'mnot an
attorney, would be no.

Q So if | were to say to you, Let's pretend
that Aneritech Illinois made that offer to you, to
XO -- let ne change the question

I want you to assune for the purpose of
my question that you re wong, okay. | want you to
assune for the purpose of ny question that if
Anmeritech makes this offer to the world, each
carrier can decide for itself whether to accept or
decline the offer. And that for the carriers that

decline the offer, they're going to be exchangi ng

68



10

11

12

13

14

15

16

17

18

19

20

21

22

I SP-bound traffic with Aneritech at the FCC caps
because Ameritech is qualified to insist on that by
maki ng the offer to the world. But carriers who
decline the offer will be exchanging 251(b)(5)
traffic at the going state rate. So | want you to
assunme that that is the case.

Under those circunstances if Aneritech
made this offer to XO do you know whet her XO woul d
accept or reject the offer?

A Don't know.

You haven't thought about it?
Haven't thought about it, right.

You' ve been assum ng XO has no choice?

> O > O

Right. Haven't thought of that
hypot heti cal .

MR. FRIEDVMAN: No nore questions fromne at this
time. Thank you.

JUDGE G LBERT: Staff?

MS. KELLY: No questions.

JUDGE G LBERT: Did you want to confer?

MS. KELLY: [|'msorry.

MS. STEPHENSON: Can we take a brief five-mnute

69



1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

break? Thanks.
JUDGE G LBERT: Just keep the five minutes to
five mnutes.
(Recess taken.)
(Wher eupon, Anmeritech
Exhibit Nos. 1, 2, 3 were
mar ked for identi fication.)
JUDGE G LBERT: W're back on the record for
staff cross.
M5. KELLY: Staff has one brief question.
CRCSS - EXAM NATI ON
BY
MS. KELLY:
Q As of today, how do you -- do you know
whet her Aneritech has elected to use the rate caps?
A To the best of ny know edge, they have
el ected not -- they have not elected the FCC rate
caps for use.

MS. KELLY: Ckay. Thank you.

JUDGE G LBERT: Ckay. | have a couple questions
which I'Il ask at this juncture so that during
redirect you can address those as well, if you
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i ke, and during recross.
EXAM NATI ON
BY
JUDGE 4 LBERT:

Q If you would | ook at Page 7 of XO
Exhibit 3, which is essentially your response to
staff testinony?

A Ckay.

Q Page 7, and there's the indented nmateri al
there that starts on line 7 of Page 7.

And can you tell me if the passages that
are lined out on Page 7 are or are not included in
XO s preferred outcome in this arbitration?

A We struck the language in 4.7, but we did
that thinking that we had the r ight under the FCC
and we do have the right under the FCC for ISP
traffic.

Striking it, there was no intention to
elimnate the outcone of that, which is to get
compensated for ISP traffic. And we've
comuni cated that to Aneritech that our intent is

to be conpensated for ISP traffic. So by striking
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that, there was no intent to elimnate it. It was
just -- it was elimnated.

Q So | think the | ast sentence of your answer
actually responds nost directly to nmy question, and
that is the material that is stricken is not part
of the XO position in this arbitration?

A Thi s | anguage i s not before the Conm ssion,
but it is XOs position that we do get conpensated
for 1SP. | just -- to clarify, | just don't want
it to be taken that by striking this that we're not
asking for conpensation of |SP.

Q | get that. You're being a good wi tness
and trying to think of what I"'mtrying to do to
you, and I'"mnot trying to do that to you.

I"mjust trying to determ ne whet her
this lined out material is, in fact, excluded from
your conpany's requested outcone in the case, and
as of now, it is; is that correct?

A Yes.

Q Ckay. And your Exhibit E -- | should call
it Attachment E to the petition does represent the

| anguage that XO wants included in the ultinmate
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i nterconnecti on agreenent, correct?

A That is correct.

Q And the only difference between the two
woul d be the | anguage that is lined out on Page 7
of your reply to staff's testinony, correct?

A Correct.

Q Is it your understanding that the portions
that were del eted as shown here on Page 7 were
del et ed because you personally -- well, let's say
XO as a conpany believes that they were not
necessary?

A The striking of this in hindsight should
have been -- | believe for clarification of this
| SP i ssue shoul d have been left in.

We're doing three arbitrations. It was
struck in M chigan because it's an arbitrated
| anguage can be -- we've tal ked about this at the
time of the filing. | don't believe that it's
necessary to be conpensated for ISP to have this
| anguage in, but in hindsight now it probably would
have been best to leave it in just to elimnate the

need to conme back and add | anguage, | think, in the
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cl eanup docunent to clarify the ISP issue.

Q If the interconnection agreenment ultimtely
approved by the Conmmi ssion were to include this
| anguage, woul d XO object to that?

A No, it would not.

JUDGE G LBERT: That's all 1 have

Redirect ?

MR MOORE: Just a few questions.

REDI RECT EXAM NATI ON
BY
MR MOORE:

Q Let nme follow-up on Judge G lbert's
questi ons.

XO s essential position in this case is
that it be paid for the termination of ISP traffic
at the rate that is appropriate for the neans by
which that traffic reaches XO is that correct?

MR, FRIEDVAN. Object to the formof the
question. | would hope that we could do this
right. You're not allowed to | ead your w tness.

JUDGE G LBERT: | wll confess that I was half

listening, so unless you want to rephrase, 1'I1
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have it read back.

MR MOORE: Co ahead and read it back. It's an
introductory question that's appropriate at thi s
poi nt .

(Record read as requested.)

JUDGE d LBERT: The objection, M. Friednman, is
that it's | eadi ng?

MR, FRI EDVAN:  Leadi ng.

MR MOORE: M response is it's introduction to
a line of direct questioning.

JUDGE G LBERT: [I'Il overrule. | nean, let me
just -- technically, you're right, it's |eading.
But 1'mkind of thinking, so what. So let's go.

THE WTNESS: That's correct.

MR MOORE: Q Now, Exanminer G| bert was
addr essi ng | anguage that would -- in 4.7.

What type of traffic is discussed in the
stricken | anguage that you discussed with
Judge G | bert.

A It addressed internet service provider

traffic.

Q Now, would that be traffic that reaches XO
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fromlocal exchange calls or any type of cal
including 1-plus dialing or 8007?

A Wll, XOs position is that the FCC order
address dial -up in that this would require
conmpensation of the applicable rate. If it came to
us as 800, it would be pursuant to the access
tariffs. If it cane to us as dial -up ISP, it would
be conpensated as recip conp.

Q M. Friedman had you | ook at sone of the
sections within the appendi x recip conp,
specifically 5.5, 6.3.

Is it ny understanding you said XO
essentially has no objection to that |anguage?

A That is correct.

Q Is it your -- do you believe that the
i ncl usi on of such | anguage i s necessary under the
FCC order?

A No, | do not.

Q Why not ?

A The FCC order does not contenpl ate any
changes to existing agreenents or additional

| anguage to reflect their order
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Q And woul d that be for -- is that your
opi nion based on the fact that 5.5 and 6.3 discuss
nonl ocal exchange traffic or sonme other reason?

A Let ne read the sections.

Yeah, the FCC order was only applicable
to dial -up traffic, and so the FCC order was cl ear
that the issue at hand was sinply the establishnment
of rates. If they opted in in 3.1, additiona
| anguage to clarify conpensation of other traffic
woul d be pursuant to the Focal agreenent before us.

JUDGE G LBERT: Let me interpose a question
Define dial-up for the record as you nean it.

THE WTNESS: Dial -up neaning a |l ocal dial -up
call, not 800, not dedicated. So 1-plus type call
a local call.

MR MOORE: Q Just in geography, can you expand
upon that? Wat sort of distance would be a | oca
call as opposed to sone of the others.

A Calls within -- | viewit as calls, for the
sake of sinplicity, calls nade that are
within -- goto an NPNX within the |local calling

area. Not an intralLATA, not an interLATA call, 800

77



10

11

12

13

14

15

16

17

18

19

20

21

22

type.

Q Based on your questioning from
M. Friedman, is there a concern that Aneritech nmay
argue in the future that the lack of specific
provi sions for such nonl ocal exchange calls
termnating with 1SPs could result in disputes with
Anmeritech?

A Yes, | think fromthe |ine of questioning
that Aneritech would attenpt to challenge that this
agreenment doesn't allow for compensation of ISP

Q So based upon that, what would be your
opi ni on about allow ng for making the changes to
t he agreenment recommended by Ameritech inits
Section 5.5 and 6.3 of appendi x recip conp?

A I think | anguage woul d need to be added
whether it's 5.5, 6.3, or |anguage as the Judge had
recommended be left in would clarify that |1SP woul d
be conpensat ed.

Q Now under --

JUDGE G LBERT: Just a nonment. | didn't
recommend that you do anyt hi ng. I just want to be

cl ear about that.
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THE WTNESS: |'msorry.

MR MOORE: Q Is it your opinion that Ameritech
or XOwill need to identify ISP traffic and
segregate it fromother traffic in the event that
Amreritech decides to opt in to the FCC order and
its price caps.

A No, we do not have to identify ISP traffic
under the FCC order. The FCC identified that as a
potential problemand established a 3-to-1 ratio,
meani ng that when one company i s out of bal ance
greater than 3-to-1, it would be assuned to be ISP
traffic over the 3-to-1 ratio. Belowthe 3-to-1
ratio, it's presuned to be non-1SP

Q Let's assune for the nonent that XO and
Amreritech end up having an agreement that results
in payment of reciprocal conpensation at the rate
proposed by XOin this arbitration proceeding,
which is essentially the Conmi ssion rate
established in the TELRI C docket for ISP traffic
and the opt-in rate for Section 251(b)(5) traffic.

In that situation, do you see a need to

identify and desegregate ISP traffic?
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A No, | do not.

Q Wy is that?

A Again, there's -- it's all treated the
same. |If they opt in, the 3-to-1 ratio cones into
play. Belowthe 3-to-1 ratio would be billed at
the 252(b)(5) rates.

MR MOORE: | have no other questions.

JUDGE G LBERT: This line has actually elicited
a coupl e additional questions fromne, but so that
| keep the bal ance here, why don't you go ahead
with your recross, and staff if you have any
recross. |'ll ask ny additional questions, and |
wi Il give everyone another brief round based only
on what |'ve done.

You' re up.
RECROSS - EXAM NATI ON
BY
MR, FRI EDVAN:

Q M. Kinkoph, | think I heard you say in
response to a question asked by M. More that the
FCC s order does not contenplate that parties’

i nterconnecti on agreenments woul d include | anguage
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reflecting the order.

Now, let's just assunme that that is what

I heard.
A Ckay.
Q I's that what you mneant?
A To clarify my question, there is no

requirement to anmend the interconnection agreenents
to require new trunki ng, new rearrangenent, et
cetera

I can see a need for |anguage, or we
woul d not oppose | anguage that would sinply say if
you opt in, just down the road, this is what woul d
occur; we would go to these rates, the 3-to-1 ratio
woul d be established, and a 10 percent growth cap
So I would see sone potential need if we wanted to
to put that |anguage in.

Q Let's go back then, if we could, to XO
Exhibit 3, your testi nony in reply to James
Zolnierek's testinony, and I want to follow-up on
some questions that the judge asked you and your
attorney asked you about this stricken out |anguage

in 4.7.
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There was sone di scussion about the
possibility of that |anguage being included in the
i nterconnection agreenent that cones out of this

arbitration, correct?

A Correct.
Q That | anguage -- |I'mfocusing on the
| anguage now -- could not lawfully be included in

our agreenent, could it, because it's contrary to
current law, right?

A | di sagree.

Q Vll, let's look at what it says. It says,
Pursuant to the arbitration decision of the
Conmi ssion in Docket No. 0027, the reciprocal
conpensation arrangenents are applicable to
| SP-bound traffic.

Are you famliar at all with the

Conmmi ssion's decision in that docket?

A I"'mnot intimately famliar. | have seen

Q Do you know t hat what happened in that

docket, 00-0027, was that the Illinois Comrerce

Commi ssion determned that | SP-bound traffic is,

82



[

10

11

12

13

14

15

16

17

18

19

20

21

22

quote, local, closed quote, and therefore is
subject to the reciprocal conpensation requirenents

of Section 251(b)(5) of the 1996 Act?

A Ckay.

Q Did you know t hat ?

A | guess | don't recall that.

Q Al right. WIIl you take ny word for that

for the nmonent?

A Yes.

Q Now, the FCCin its ISP remand order has
ruled that ISP traffic is not |ocal but rather is
interstate and is not subject to reciproca
conmpensati on under section 251(b)(5), correct?

A It is -- if you do not opt in, we would be
subject to the same rates for --

Q The question does -- I'msorry, go ahead

A No, I'mfine.

Q " mnot asking you a question about rates
okay.

Isn'"t it true that the FCC has rul ed
that | SP-bound traffic, A is not |ocal but rather

is interstate; and, B, therefore is not subject to
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reci procal conpensation under the Act, although as
we all understand, the FCC then went along to
establish a regine for intercarrier conpensation
for that traffic; isn't that right?

A Yes.

Q So if the Conmission were to decide in this
arbitration that the parties' contract should say
that pursuant to this Comm ssion's decision in
00-0027, that is, a decision that ISP traffic is
| ocal and subject to reciprocal conpensation, the
parties will compensate each other in such and such
a fashion, that will be contrary to the law as it
now is, wouldn't it?

And, again, I'mnot talking to you about
rates.

A | believe the FCC order states or inpl ies
that if you do not opt in it reverts to what was
establ i shed by this Conm ssion; w thout using the
word rates, because that's part of it.

MR, FRIEDVAN:  No further questi ons.

JUDGE G LBERT: Staff?

MS. KELLY: No questions.
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JUDGE G LBERT: Ckay. | just have sone
addi tional questions | want to ask, and I'Il give
everyone one nore round but only based on the
substance of what |'m aski ng here.

MR MOORE: May | ask sonething on what
M. Friedman just did?

JUDGE G LBERT: No.

FURTHER EXAM NATI ON
BY
JUDGE 4 LBERT:

Q You've referred several tines to the 3-to-1
ratio.

A Correct.

Q The 3-to-1 ratio, as | understand it from
my reading of the FCC order, is set out in nunber
par agraph 39 of that order, and I can show that to
you unl ess --

A | have a copy, paragraph 39.

Q Is it your understanding that that 3-to-1
ratio will apply in the event that Ameritech does
not elect the rate caps that are al so established

as an alternative in this order?
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A No. M understanding is that it only
applies if they opt in to the FCC rate caps.

Q kay. So if Aneritech does not opt into
those rate caps but instead reciprocal conpensation
is pursuant to the state-authorized rate and
state-aut hori zed mechani sm whatever that may be,
then the 3-to-1 ratio would not apply?

A That is correct.

Q Wul d XO not then have to identify and
segregate by jurisdiction the | SP-bound traffic
between itself and Ameritech?

A Vll, what you would do is ISP traffic
woul d be routed over the applicable |ocal or
i ntraLATA, interLATA toll trunks.

If they're transmtted over |oca
trunks, you would receive recip conp on those
mnutes. If it's over the inter, intralLATA toll
trunks, there would be access. So there would not
be additional segregation required than what we do
t oday.

Q Ckay. Did | misunderstand you then; did

you not say in response to a question from |
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believe, M. Friedman, that you're not able to make
t hose kinds of distinctions?

A Correct. So -- that is correct. So when
sonmebody makes a toll call, whether it's ISP or
just a non-1SP call, it would go over the tol
trunks. We don't know the specific call is ISP

If they make a local call, regardl ess of
what kind of local call, it would go over the |oca
trunks; but I can't tell you those calls going
across there whether they're ISP or non-I SP.

Q Ckay. And you would not attenpt to further
identify the calls using the 3-to-1 ratio?

A No.

Q You were referring to that only in the
event that Aneritech elected the rate caps set out
in the FCC order?

A Right. The FCC tal ked about the 3-to-1
being a presunption of not being ISP when it's
below the 3-to-1 ratio and then over being the
presunption that it is.

JUDGE G LBERT: Al right. That's all | have

Do you want to do redirect in response
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to those questions?
FURTHER REDI RECT EXAM NATI ON
BY
MR MOORE
Q Just real quickly to clarify, the 3-to-1
ratio, the 3 and the 1 we're tal king about are not
local and ISP -- voice and ISP calls but rather
calls termnated on one carrier and calls
term nated on the other; is that correct?
A Correct.
Q So even on the 3-to-1, you're not neasuring
I SP calls?
A That's correct.
Q The whol e idea of 3-to-1 is to avoid having
to nmeasure then®
A Correct.
Q VWhen you say that there's no need to
measure under current or proposed reginme, why is
t hat ?
A Because under the -- if they opted in, it
woul d be -- you would be conpensated based on the

under 3-to-1 rate. If it's above 3-to-1, you would
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be conpensated at the lower transitional rate. |If
they don't opt in, it wuld be at the
state-approved TELRIC rate.

MR, MOORE: | have no other questions.

MR, FRI EDVMAN:  None from me, thank you.

M5. KELLY: None from staff.

JUDGE d LBERT: Ckay. Thank you, M. Ki nkoph.

JUDGE G LBERT: I'mwlling to plow ahead. |
don't know how the roomis. People keep going
here, bring M. Panfil up?

MR FRI EDMAN:  Fi ne.

JUDGE G LBERT: Let's see how far we can get
with that and if we can take a little later |unch
or perhaps no lunch at all.

There will be questions for
M. Zolnierek, | assunme?

MR FRIEDVAN:  Aneritech Illinois does have
SOne.

JUDGE G LBERT: (Ckay. Let's see how it goes.

Let's go to M. Panfil now
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call ed

SWOr n,

(Wtness sworn.)

ERI C L. PANFIL,
as a witness herein, having been first duly
was examined and testified as foll ows:

DI RECT EXAM NATI ON

BY
MR, FRI EDVAN:
Q Pl ease identify yourself for the record
A Eric L. Panfil.
Q Do you have in front of you the direct
testinmony of Eric L. Panfil in this matter which

we' ve nmarked as Ameritech Exhibit 1 and the reply

testinmony of Eric L. Panfil which was marked as

Amreritech Exhibit 2 and the additional testinony of

Eric L.
Exhi bi t
A

Q

Panfil which we've nmarked as Aneritech
3?
Yes, | do.

Did you prepare or cause to be prepared on

your behal f each of these pieces of testinony?

A

Q

Yes, | did.

Do you have any corrections to any of this

testi nmony?
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A No, | do not.
Q If | asked you today the sane questions
that appear in these three pieces of testinony,

woul d you give the sane answers?

A Yes, | woul d.
MR FRIEDMAN: Ameritech Illinois offers into
evidence Areritech Illinois Exhibits 1, 2, and 3.

JUDGE G LBERT: Is there objection?
MR, MOORE: No objection.
M5. STEPHENSON: No objection.
JUDGE d LBERT: Ckay. The exhibits are admitted
subj ect to cross.
(Wher eupon, Anmeritech
Exhibit Nos. 1, 2, 3 were
admtted into evidence.)
JUDGE G LBERT: XO do you want to start?
MR MOORE: | should, by the way, say subject to
the notion to strike.

JUDGE A LBERT: O course, understood.
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CRCSS - EXAM NATI ON
BY
MR MOORE

Q M. Panfil, I'"'mSteve More. 1'd like to
turn your attention to your direct testinony,
Exhibit 1. Page 10 of that testinony, the question
begi nning on line 5, you say you stated earlier
that the current rate structure is not in
conformance with the FCC s rul es.

Now, when you say the current rate
structure, are you referring to conpensation for
traffic termnated with I1SPs or traffic termnated
with both I SPs and any Section 251(b)(5) traffic?

A | think really I"'mreferring to the rate
applied to Section 251(b)(5) traffic.

Q Now, the existing rate structure is
contained in, anong other things, Aneritech's filed
tariff for reciprocal conpensation, correct?

A That's correct, yes.

Q Has that tariff been approved by the
I'l'linois Conmerce Conmi ssion?

A My understanding is it has been approved or
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allowed to go into effect or there are a nunber of
ways that a tariff can go into effect. 1'mnot
sure if there was a specific order on this one or
whether it sinply was allowed to go into effect on
its effective date.

Q And that same rate structure i s being
charged to nost, if not al |, of the carriers that
have i nterconnection agreenments with Areritech; is
that correct?

A It certainly is used in a |l arge nunber of
exi sting interconnection agreenments, t hough there
are significant exceptions to that.

Q Those have all been approved by the
Illinois Comerce Comm ssion pursuant to its
aut hority under the Federal Act; is that correct?

A That woul d certainly be ny understanding,
yes.

Q Has Aneritech or any party appeal ed any of
those decisions of the Illinois Conmmerce Conmi ssion
approvi ng interconnection agreenents based on an
argunent that the current rate structure is not in

conformance with the FCC s rul es?
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A Not to ny know edge.

Q Now, Section 252(i) allows carriers to opt
into the interconnection agreenents of other
carriers; is that correct?

MR FRI EDVMAN: (Objection, calls for a |egal
conclusion. And it's Aneritech's position that
that is not correct as phrased.

JUDGE G LBERT: Well, as for you second
argunent, you're essentially answering the question
for him

The first argument is really again going
to the heart of ny concern about how we're
conducting the case to begin with. You' ve asked
their witness repeatedly for legal interpretation
and they're going to do the sanme thing with your
witness. | didn't want any of this, but I'm stuck
with it now. So objection overrul ed.

MR MOORE: Q I'mnot trying to trick you. Let
me just rephrase it.

252(i) is the general provision allow ng
carriers to opt in to existing interconnection

agreenments; is that correct.
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A That' s ny under st andi ng, yes.

Q And is there anything in the FCC s rul es or
the Federal Act or the FCC s reciprocal
compensation order which prevents a party from
opting into the reciprocal conpensation provisions
of an existing interconnection agreenent for

251(b) (5) traffic?

A There are certainly sone qualifications,
nunber one, attached to the 251(b)(5) -- let ne
start that over again. |'mdraw ng a bl ank now on

the specific. 252(i), is that right?
Q 252(i), yes.

O her than the provisions in 252(i), is
there anything -- let ne ask you this; let ne
rephrase the question

Has anything in the FCC s reciproca
compensation order changed the right of the parties
to opt in to the Section 251(b)(5) reciproca
compensation provisions of an existing agreenent?

A Ameritech Illinois believes that the FCC s
order on | SP conpensati on does open the door to the

renegotiati on of those kinds of provisions. They
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are related to -- very closely related to the
provi sions for conpensation of |SP-bound traffic.

Q And | shoul d have done this before; just to
be clear for the record, 251(b)(5) traffic, what
kind of traffic is that?

A Vll, it's often referred to as | ocal
traffic, though in its order the FCC did renove the
term"local" fromits rules.

Q But is it also your understanding that in
light of the FCC ISP order that 251(b)(5) traffic
is local traffic that's not term nated with | SPs?

A | would say that's a reasonably fair
description given the |ack of precision of all of
the ternms t hat we use in these contexts, yes.

Q Now, is Aneritech's position that under the
FCC reci procal conpensation order the company has
the right to deny a party's request to opt into
t he reciprocal compensation provisions for
251(b)(5) traffic?

A | believe it is, yes.

Q And is there any place in the FCC order

that you can point ne to wher e the FCC states that
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proposition?

A There is nothing that explicitly states
that proposition that 1'm aware of.

Q I"d like to turn your attention to the cost
studies that were performed in the TELRI C docket
that has been discussed in staff's testinony and
yours.

Did you didn't performthose studies, |
assune, did you?

A | did not performthem personally.

Q Did you testify in the TELRI C proceedi ng?

A. | did not.

Q Whul d you consider yourself to be a cost of

service wtness?

A | have been in the past in some other
dockets at sone other tinmes. | have not done it
for a while.

Q VWhat sort of topics have you addressed in
your testinmony in cost of service?

A | sponsored pay phone cost of service
studies in dockets in the late '80s. | have

testified a nunber of times on the subject of
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imputation testing, which is a formof cost of
service test, probably throughout the early 1990s.

I have, you know, had extensive contact
with and have worked closely with the peopl e who
performthe conponent cost studies. Although
have not perforned conponent cost studies nyself,
I've have been responsible on a nunber of occasions
for the assenbly of conponents, if you will, the
under st andi ng of the conponents, and the assenbly
of those into full service cost studies.

Q Now, when we turn to your direct testinony,
the cost of service study in the TELRI C docket
calculated a -- 1'Il call it for ease of use here
-- aunified rate which was a single charge for
each mnute of use and it did that by adding the
duration cost on a pernmanent basis to the setup
cost, and those setup costs were divided by the
average hold tinme of three and a half m nutes.

Is that essentially what was done?

A That's a reasonabl e description, yes.

Q Now, if a party had objected during that

case to whether a particular cost listed as a setup
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cost should nore appropriately be considered to be
a duration cost, that would not have affected the
final rate that came out of that docket, would it?

A That's really, | think, inpossible to say.
It would depend on the nature of the objection and
the nature of the specific cost itself.

Q Vell, what I'mtal king about is just the
al l ocati on bet ween setup and duration

Isn't it a zero sumgain; you take it
fromone, it's got to go to the other?

A Assum ng that the numbers woul d be the
same, you m ght make that contention. However,
don't think that you can postul ate an objection to
the identification of a particular cost or a
particul ar cost source as being a setup cost
wi t hout questioning the way that that portion of
the cost study itself was done and the accuracy, if
you will, of the nunber itself.

Q Let's assume there's a party that decides
have no question that there's such a cost but |
believe it's nore appropriate for duration instead

of setup.
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In that situation, it's a zero sum gain,
correct?

MR, FRI EDVMAN:  Obj ection, asked and answered.

MR MOORE: He didn't answer it. He then nade
an assunption that the cost itself was being
chal | enged.

JUDGE G LBERT: [I'Il overrule it. It's
overrul ed. Go ahead.

THE WTNESS: | don't think you can nmake the
assunption that underlies the question. The
assunption that underlies the question is that
there is sort of this undisputed |lunmp of total cost
that is arbitrarily being described as either a
setup cost or a duration cost and is sinply spread
over sone nunber of mnutes. That's not
necessarily the way that costs are derived.

And you can't sinply say that a cost
that is identified in a cost study as a setup cost
as a cost that occurs only once per call would
simply be a big lunp of cost that would ot herw se
be called a duration cost and woul d not change.

That's sinply not the way that cost studies are
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per f or med.

They go to a nmuch | ower and nore
detailed level than that in terns of what the
conmponents are that make up that cost and what the
causation is for that cost.

MR MOORE: Q Now, in the TELRI C docket,
because the ultinmate result was a single unified
charge, the parties had no incentive or reason to
argue over the allocation of cost between setup and
duration; is that correct.

A They didn't necessarily have such an
incentive. However, again, to the extent that they
were concerned about the cost levels at all, they
woul d have had to have | ooked at the nature of the
cost and | ooked beyond the -- sort of the bottom
line result that says that for function X there is
a setup cost that is .00 whatever per call or per
message; that to the extent that anyone was goi ng
to make an analysis to chall enge those costs, they
woul d need to understand fundanmental |y how t he cost
study was done and how t hose costs were derived.

And, you know, it wouldn't sinply be a matter of,
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well, I like the answer or | don't |ike the answer

I f someone objected to the costs
overall, it wouldn't have been on the basis of,
well, this setup cost really should be a duration
cost. They would have had to have gone into nuch
nore detail in terns of the derivation of costs,
and the setup costs would have been | ooked at as
setup costs and the duration costs would have been
| ooked at as duration costs.

Q But ultimately in that party -- in that
case what the parties were concerned with was the
total final figure; is that correct?

A I would assume that that was the bottom
line of nost of the parties in that case. But,
again, to the extent that any of them had any
concerns about the rate or the cost that was
resulting fromthere, they would have had to have
dug back into the bowels of the cost study on a
relatively detailed basis to identify whether their
concerns were justified or not.

Q Now, | had earlier given you a hypotheti cal

of assuming that there's a cost that a party
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doesn't dispute exists but sinpl y disputes the
al | ocati on between setup and duration
Is it your testinmony that such a

hypot heti cal is inpossible?

A | don't think I would say that it is
i npossi bl e; however, it is -- nor is it a
certainty. It depends on the nature of how the

costs were identified for each particul ar el ement.

Q But ultimately if parties had an incentive
to fight over the issue of allocation between
duration and setup, they would have filed different
testinmony, done different discovery, and had a
different type of case; is that correct?

A Only -- that might be true if you assune
that the allocation, as you call it, between setup
and duration is what drives the final rate. But |
don't believe that that is really what drives the
final rate or what drives the final cost.

What drives that is the nore detailed
| evel of the cost study itself which identifies the
actual costs and assigns themon a causative basis

to whether they are being incurred on a per nmessage
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basis or whether they are being incurred on a per
m nut e basi s.

Q In the original TELRI C case, that
al |l ocation was not relevant, was it?

A As far as | know, there was no discussi on
or dispute over which costs were setup costs and
the |l evel of those costs and which costs were
duration costs and the | evel of those costs.

I think the disputes that |I'm aware of
in those dockets went nore to the sort of the
overall factors that affected costs in general such
as depreciation, lives, or fill factors or things
that were of a nore general nature and not woul d
generally get down to the level of individual cost
el enents or sub el ements.

Q Now, in a case in which a party woul d
want -- let's assune for the nonent that Aneritech
has to undertake a cost of service study to support
its bifurcated rate proposal

In such a case, the parties would have a
strong incentive to investigate the allocation of

cost between setup and duration dependi ng upon
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their view of their own traffic on their system is
that correct?

A I would generally agree with that, yes.

Q Turning your attention to Page 17 of
Exhibit 1, you state that if Aneritech opts into
t he FCC capped rates, sone carriers may decide to
maintain their existing rate; is that correct?

JUDGE G LBERT: What |line are we on?

MR, MOORE: This is summary of the paragraph,
the top paragraph

VMR FRIEDVAN.  We're on Exhibit 1

MR MOORE: Exhibit 1, Page 17. The question
is, Wiat if Ameritech does at sone point elect to
avail itself of the rates that the FCC order
established for ISP-bound traffic. | now see ny
Page 16 is blank, so this is probably your Page 16.

JUDGE G LBERT: It is Page 16

THE WTNESS: It is Page 16 on the copy that I
have.

MR MOORE: Q We can get back to my question
t hen.

On the top paragraph, you discuss the
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fact that if Ameritech opts into the FCC capped
rates, some carriers may decide to decline the
of fer of those capped rates; is that correct.

A Yes.

Q And now rmany Aneritech agreenents have
what's generally called a change of |aw provi sion;
is that correct?

MR, FRI EDVAN:  (bj ection, foundation.

MR MOORE: Q Are you famliar with Areritech's
i nt erconnecti on agreenents.

A Ina -- yeah, I'mfairly famliar with
them (Obviously not famliar with every one in
great detail, but in general, yes.

Q Are you famliar with what's considered to
be the change of |aw provision?

A I"'mfamliar in a gener al way with the fact
there are such provisions in agreenents and that
they do differ fromagreenment to agreenent.

Q And t hose provisions essentially allow a
party to requi re the other to begin negotiations to
modi fy the agreenent in the event of some change of

| aw, whether it be statutory, regulatory, or
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judicial; is that generally what they do?

A That woul d be nmy general understandi ng of
t he purpose of such a provision, yes.

Q And is it nmy understanding that it's
Areritech's position that sone, if not all, of its
exi sting change of |aw provisions would be
i nadequate to allowit to require parties to enter
into negotiations to change the agreenent to
reflect the FCC rate caps?

A There are certainly sone agreenments which
have change of |aw provisions that are nore
stringent, perhaps, or that have different timng
ki nds of provisions to themthan others.

I"mnot sure that |'m perhaps naking a
connection that you aren't making here, but |I'm not
sure howthat is relevant or related to the earlier
question regarding ny testinony.

Q Al right. Let's go back then. Let's
assunme that Aneritech decides that it wi shes to
elect to opt i nto the FCC reciprocal compensation
order with its price caps and 3-to-1 ratio

provi si on.
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What would its next step be with
existing carriers' agreenments, first of all?

A | believe -- it's only ny belief because
ultimately it would be a | egal counsel's decision
-- that we would send notification letters of sone
sort to all of the carriers with whomwe had such
agreenments stating what we believe to be the | ega
situation and requesting that we begin
negoti ati ons; perhaps offering an anendnent as a
starting point for those negotiations.

Q By what right or support would carriers
refuse to negotiate with Aneritech when it sends it
that proposed | anguage?

A Vell, | nmean, there are two different
offers that are contenplated in the FCC s order or
two different types of amendnent. There is first,
what | for shorthand purposes of think of as the
of fered amendnent, which is the qualification to
the amendnent, a qualification that the FCC pl aced
on our ability to apply the rate caps to | SP-bound
traffic that we had to voluntarily offer to amend

other carriers' agreenents to exchange 251(b)(5)
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traffic at the capped rates.

That offer, as | would understand it, is
a voluntary offer and is not being proffered as a
requirement that a carrier accept it under a ch ange
of |aw provi sion.

The second anendnent is the anmendnent
that woul d i npose the rate caps on | SP-bound
traffic as specified in the FCC order. And that
one woul d be noticed or, you know, characterized as
a request to invoke the change of |law provisions in
the subject agreement, the agreement that we're
proposi ng to anend.

Q So regardl ess of what a carrier's change of
| aw provision states, it is Aneritech's position
that it would not be able to require themto accept
the FCC price cap for 252(b)(5) traffi c?

A For 251(b)(5) traffic, yes

Q But dependi ng upon the carrier's choice --
change of |aw provision, they may be able to be
required to nodify the provisions regarding
reci procal conpensation for ISP traffic?

A That is my understanding of the order as of
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t oday.

Q If the Conm ssion orders Aneritech and XO
to exchange ISP traffic that is originating froma
| ocal exchange at the same rate as Aneritech is
charging XO or both parties charge each other for
the exchange of 251(b)(5) traffic, is there any
need to identify and segregate ISP traffic in that
si tuation?

MR, FRIEDVMAN. Can we hear the question bac Kk,
pl ease

(Record read as requested.)

MR FRIEDMAN. 1'mgoing to state an objection
The question is based on a fal se assunption. |
don't believe that the parties' various positions
call on the Commi ssion to deci de whether the
parties will conpensate each other at the sane rate
for 1SP-bound traffic as for 251(b)(5) traffic. So
the question assunmes that that question is sonehow
before the Commssion. | don't think it is.

Having said that -- well, I'Il leave it at that.

MR, MOORE: You know, there's probably a

prelimnary question | can do that will save that
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objection. 1'll wthdraw the question.

Q XO has proposed that its 251(b)(5) traffic
be conpensated at the rate in the existing Focal
agreenment; is that correct?

A That is my understandi ng, yes.

Q That rate is the rate that is currently in
Aneritech's tariffs?

A | believe that it is, yes.

Q And XO has al so requested that ISP traffic
be conpensated at the rate in Aneritech's tariffs;
is that correct?

A My understanding is that that is what XO
wants to happen. \Wether | believe that the
docunents that they' ve filed or the proposals that
they' ve made acconplish that end may be answered
differently.

Q But XO has requested that ISP traffic be
conmpensat ed at the Conmi ssion approved rate which
was the Conm ssion order in the TELRIC which is the
rate that Aneritech is charging inits tariffs; is
that correct?

A | understand that to be what XO says it
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wants, yes.

Q So in that circunmstance, or assumng it
gets both of those itens, then ISP traffic and
252(b)(5) (sic) traffic would both be compensated
at the same rate; is that correct?

A Yes.

Q Now, in that circunmstance, is there a need
for segregating ISP traffic fromnon-1SP traffic?

A There is certainly no need to segregate it
for billing purposes. There's probably no need for
XOto segregate it. There may be sonme ancillary
needs for Anmeritech and other |ILECs who are stil
subj ect to sone degree of separations procedures
and ot her regul atory burdens to perhaps, at |east,
make estimates of that traffic for tracking
pur poses.

But | would agree that froma billing
standpoint, which is, | believe, the context of
whi ch you' re asking the question, it would not be
necessary.

Q Areritech will not require XO to segregate

its traffic; is that correct?
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A That's correct. And | believe that the
anendnment that we offered does not require XOto do
that under that circunstance.

Q Now, what sort of requirements woul d
Amreritech have that would require it to identify
it?

A Vll, Areritech is subject to a nunber of
rules and regul ations that require us to continue
to separately identify and track the interstate and
intrastate jurisdictional portions of our business
for accounting purposes.

So to the extent that this | SP-bound
traffic i s being exchanged and conpensated unde r
the auspi ces of an FCC order and is, therefore,
jurisdictionally interstate traffic, we do have at
| east sone requirenment to reflect that reasonably
in the way that we account for our business.

| can't claimto be conversant in detai
of how we do separations today, but there's at
| east a general requirenent that we know the
difference between interstate and intrastate

busi ness.
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Q You stated that you woul d make an estimate
You would not be trying to nmeasure each
and every call to determ ne whether it's going to
be ISP, is that correct?

A How we do that would be to sone extent up
to us. There are a lot of factors that potentially
go into how we woul d choose to nake those estinates
or determ nations, sonme of which mght say that the
most efficient way for us to do that is to | ook at
the traffic on a relatively detailed basis and try
to understand as best we can what is |SP-bound
traffic and what is not.

Q Could Aneritech use the 3-to-1 ratio
proposed by the FCC as its nethod of allocating
that traffic for purposes of its various separation
reports?

A We certainly could do that if we felt that
that were a reasonable thing to do.

Q Now, we just discussed |ocal exchange
termnating with ISP

What about 800, 1-plus dialing, any

ot her nmeans of reaching an | SP ot her than a | oca
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call? XO has proposed that those rates be
conmpensated at whatever rate the simlar non-ISP

calls are being conmpensated; is that correct?

A | believe that would be XO s position
yeah.
Q In the event that the parties do compensate

each other in that neans, is there any reason to
segregate ISP traffic fromnon-1SP traffic?

A Again, there's no reason to segregate it
for billing purposes, | think, for that kind of
traffic. 1 don't think -- | think we are both in
agreenment that it is not even affected, per se, by
the FCC s order. Qur only disagreenment is only to
the extent to which the agreenment between us shoul d
explicitly reference that back

Q For exanple, 800 traffic shall be
compensated at X rate and 800 traffic includes
traffic over 800 termnating with |ISPs?

A Ri ght .

Q Cetting back to the choice of |aw
provi sions, has Aneritech entered into agreenents

with some carriers in which both parties agree to
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wai ve any choice of |aw provisions?

A My understanding is yes, we have.

MR, FRIEDVMAN:  To nake the record clear, may
ask the reporter to read back the question. And
think, Steve, that you may want to -- | think you
m sspoke. You may want to -- | think the witness
in his mnd corrected your testinony.

(Record read as requested.)

MR FRIEDVMAN. Do you nmean -- | don't think you
meant choi ce of |aw because we al so have choi ce of
| aw provisions in our contract.

MR, MOORE: Let me rephrase the question.

JUDGE G LBERT: Could I do, in the interest of
time, if the word "change" were inserted where the
word "choi ce” was used, would your answer be the
same?

THE WTNESS: Yes, it woul d.

MR, MOORE: Thank you.

Q I"d like to turn your attention to your
Exhi bit 3, your additional t estinony dated August
17th. Page 7, line 13, the question is: Has

Aneritech Illinois elected to avail itself of the
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rate caps specified in the FCC order.

The answer is: Not at this ting,
t hough, of course, Ameritech will continue to
moni tor and anal yze devel opnents in Illinois and
may determine that it would be prudent it do so at
some point in the future.

Now, what sort of devel opments woul d
Ameritech be nonitoring and anal yzi ng?

MR. FRIEDVAN. |'mgoing to object on the ground
that the information that the question seeks to
elicit is not relevant, can't lead to rel evant
testinmony, and inquires into highly confident ial
natters.

The fact is that Areritech Illinois may
decide fromtinme to tine to opt in to the FCC s
rates or not at its discretion, and | don't think
that M. Panfil's response to Dr. Zolnierek's
testinmony at this point opens the door to inquiry
as to how they mght consider as it does that
because it can't help the Comm ssion decide an
issue that's in front of the Conm ssion.

MR MOORE: All I'masking is for a definition
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of a word that' s in his testinony. Mnitor
devel opnents; | want to know what ki nd of
devel opnent s.

JUDGE G LBERT: M feeling is, M. Friednman, the
Wi tness has nmade this statenment. |If you're saying
that an inquiry into the statement will not produce
evidence that will be useful in the case, |'m not
sure why the statement is there at all. So | would
strike the statement or permt himto answer.

MR, FRIEDVAN. May | consult with the witness

(Di scussion off the record.)

VR FRIEDVAN:  Aneritech Illinois would withdraw
in light of that fromits Exhibit 3 lines 13
through 17 so |l ong as we can make a conf orm ng
change in the next question. |If you see the next
question, it kind of refers back to that. And t he
change woul d be just to say: Does the fact that
Ameritech Illinois has not elected to avail itself
of the rate caps specified in the FCC offer nerit
the inportance Dr. Zolnierek seens to assign to it.

JUDGE G LBERT: That's fine with ne. M Iline

nunbers are different fromthe |line nunbers you
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just referenced. | have the question which begins
with the words "has Aneritech Illinois elected,”
starting on line 9 of Page 7.

Is that where you have it?

MR FRI EDVAN: Sone of us do.

JUDGE d LBERT: Ckay.

MR FRI EDVAN:  Those of us who do, that will be
the program

JUDGE G LBERT: So what will you strike t hen on
what | have is line 11 where the answer begins --
I"massuming the entire answer or just after the
word "tinme"?

VMR FRIEDVAN.  We would strike -- we're
perfectly happy to strike the entire question and
answer, though that may go beyond what the occasion
requires, and then anend the next question to read:
Does the fact that Aneritech Illinois has not
elected at this tine to avail itself of the rate
caps specified in the FCC order nerit the
i mportance that Dr. Zol nierek seens to assign to
it.

JUDGE G LBERT: Ckay. Before |l wite that in
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here in nmy own copy, I'll need you to nmake a
decision as to what you're proposing to withdraw --

MR MOORE: Before --

JUDGE G LBERT: -- with regard to the previous
questi on.

MR MOORE: | object to withdrawing. | nean,
the witness has -- if we're in a regular hearing

and the witness nakes a statenment, you can't take
it back unless it nmeets an appropriate judicial
rationale for noving to strike the question. |
haven't heard an argunent from M. Friedman why his
own witness's question and answer shoul d be
stricken.

MR. FRIEDVMAN. The reality is that in the
context of this arbitration, it seened to make
sense in the testinmony so no one had any doubt
about what was going on to be clear that Ameritech
Il'linois has not at this tinme nade that el ection.

Now, the wi tness then went on, no big
deal, and said, But we'll continue to nonitor and
anal yze devel opnents and we'll do what we can do.

Now, you want to use that to |everage
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into a discussion about now let's tal k about what
the devel opnents and are so forth, all of which is
irrel evant, okay.

Now, to deal with that, you know, ny
objection will still stand. W can spend an hour
tal ki ng about what we're going to nonitor, but it
doesn't elicit anything useful. So the objection
-- | made the objection, and kind of as an
alternative way of dealing with this disagreenent,
we're willing to get rid of the piece of testinony
that one m ght suggest opens the door to your
questi on.

MR, MOORE: M response is the door is opened
MR, FRI EDVMAN:  Then, you know, ny response to
that would be to ask the judge to reconsider and to

grant -- to uphold the objection

JUDGE G LBERT: Initially I think M. Moore
makes a good point that the testinony is already
her e on the page, and do | apol ogi ze, M. Mbore,
for essentially engaging in a private conversation
with M. Friedman before giving you an opportunity

to chine in as to what to do regarding the
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obj ecti on.

That said, 1'mgoing to overrule the
obj ecti on.

I will say, M. Panfil, that in
respondi ng to the question regardi ng what you refer
to when you say Anmeritech Illinois will have to
moni tor and anal yze, you are, of course, free to
invoke the attorney-client privilege to the extent
that the answer to that question would require you
to set forth advice given to you by counsel. So
you need not set forth the advice given to you by
counsel as you answer the question which asks you
to describe what things you would nonitor and
anal yze

THE WTNESS: Wiat | was referring to here was
simply the fact that at any point in time one has
to |l ook at what agreenents are in existence that
are, for exanple, even subject to the FCC s order
or certain provisions of the FCC s order. And that
because those conditions will change as time goes
on, the situation will change and that wi |l change

the anal ysis as to whether invoking the caps as the
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FCC order allows us to do is a reasonable thing to
do or not fromour point of view

MR MOXORE: Q Aneritech's decision will be
partly based on its evaluation of how it
financially affects Ameritech; is that correct.

A Certainly it will, yes.

Q And it's Areritech's position it can nake
this election at any time during the three years of
the FCC phase-in period; is that correct?

A That is my understandi ng of what the FCC
order says, yes.

Q Are you famliar at all with the duration

or holding tines of XOrelative to other carriers

in lllinois?
A I"mnot specifically at this time, no.
Q Are there carriers in Illi nois whose

business plan is to attract |1SPs and therefore
derive significant incomng traffic which can be
charged reci procal conpensation?

A My under st andi ng woul d be that there
certainly have been in the past carriers for whom

that was a significant conponent of their business
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plan. This is, again, ny assunptional
under st andi ng.

Q Do you know if XO has traffic patterns that
indicate that it has such a business plan to

attract |SPs as custoners?

A | do not know that for certain as | sit
her e.
MR, MOORE: | have no other questions.

JUDGE G LBERT: Staff?
CRCSS - EXAM NATI ON
BY
MS. STEPHENSON:
Q M. Panfil, this is mainly just for
clarification purposes.
Today you've stated that Ameritech
Il'linois has not elected to avail itself to the
rate cap specified in the FCC order as of today?
A That is correct.
Q You' ve also stated that at any tinme they
m ght change their position?
A That' s ny under st andi ng.

Q kay. Counsel asked you a question -- and

124



10

11

12

13

14

15

16

17

18

19

20

21

22

this is not verbatim so excuse me -- basically
saying, you know, how will carriers find out if
Amreritech opts into the FCC rate cap.

Do you recall when he asked you that?

A Yes.

Q And your answer was, you said you believe
that there would be -- it was your belief that
there would be a notification letter and then that
woul d entail a request to begin negotiation?

A | believe that was ny answer. In sone
cases there would be a request for negotiation.

Q This is just a belief of yours? Is this a
fact that this is howit will happen or...

A That is my understanding to the best of ny
know edge as to howit wll happen, but I'mnot the
person who will do that or who will decide when
that happens. And | believe the exact formthat it
must take will obviously be a | egal determnation
and not a determ nation made by ne.

Q So do you have any idea about the tine
frame that the notification letter and all this

process will occur?
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MR, FRI EDVAN:  (bj ection, rel evance.
JUDGE G LBERT: \Were are we going with this?
M5. STEPHENSON: Just takes on the process how

the conpetitors will find out if they're going to

change -- if they are going to opt in to the FCC
rate cap, | think it's very relevant in what tine
frame.

MR FRIEDVMAN: | may have m sunderstood your
question. | thought you were asking -- I'll ask
for clarification. | thought you were asking does
the witness have any idea when Ameritech Illinois

m ght send out such a notice letter
You' re aski ng how rmuch notice m ght such
aletter give?

M5. STEPHENSON: Correct. If they would nake
the CLECs, you know -- just what tinme -- is it
going to be a week before this occurs, is it going
to be three nonths after it occurs? You know, just
atime frane.

MR FRIEDMAN: 1'IIl still object on rel evance
grounds although I don't feel as keenly about it as

| did before.
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JUDGE G LBERT: Relevance really is attenuated
here. This witness is saying it's ultimately not
his call anyway, so |I'mnot sure that we gain much
by havi ng hi manswer the question. So unless you
can say nore --

M5. STEPHENSON: The point is is that, you know,
the conpetitors are basically at the nercy -- you
know, is it going to be sonething that they turn
around and this happens. They're left with this
anbiguity when this is all going to occur, sone
sort of tine frane to put themon the sanme page and
gi ve them sone sort of a notice, and I think it is
very rel evant.

JUDGE G LBERT: | think it's relevant to the
concern you're addressing, but | don't really see
its rel evance to the question whether or not
certain provisions will be included in the
agreenment between these two conpanies. So on that
basis, I'll sustain the objection

M5. STEPHENSON:  Not hi ng further

JUDGE d LBERT: Ckay.

MR, FRIEDVAN. Do you have questions?
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JUDGE G LBERT: Yeah, is that okay? |If you have
somet hi ng procedural you want to interpose here, go
ahead.

MR, FRIEDVMAN: | had sinply forgotten whet her
the sequence that you foll owed has you goi ng now

JUDGE G LBERT: Yes, it does

EXAM NATI ON
BY
JUDGE 4 LBERT:

Q I amtrying to understand the conpany's
position, and | understand that you're not an
attorney. | think for both you and M. Kinkoph
it's true that you both ventured into attorneys
waters. You both said the obligatory statenent,
I"mnot an attorney but, and then you went on to
interpret anyway.

Havi ng done that, | have to ask, assune
with me for the nonent that there is no such thing
as ISP traffic, there is no internet.

If a CLEC approaches Aneritech under
current |aw and requests to opt in to an existing

agreenment under Section 252(i) including the
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reci procal conpensation provisions of that
agreenment, is Ameritech not obligated to provide
service pursuant to that agreenent?

A My understanding is we are with the
qualifications that exist within the |aw and
regul ations related to Section 252(i) which have
some qualifications or exceptions associated with
it.

Q I"m speaking in general and certainly
allowing for Areritech to raise a specific concern
about a specific sort of sub provision of 252(i).

Speaking in the general terns that |
hope |'ve conveyed to you, you would agree with ne
then that Ameritech would be obligated to provide
service pursuant to that agreenent, accepting your
caveat ?

A Yeah, accepting the caveats and the fact
that we would enter into a new agreenent kind of
i ncludi ng those same ternms. Yeah, in genera
functionally the answer is yes, effectively.

Q Ckay. Again your caveats are noted

Now we add the internet back in. Your

129



10

11

12

13

14

15

16

17

18

19

20

21

22

understanding now i s that that same CLEC app roaches
you and because of the FCC s ruling on internet
traffic you are no | onger obligated to provide
251(b) traffic pursuant to that agreenent; is that
correct?

A My understanding is yes, that that -- we
beli eve that given the | evel of change created by
that order that the other related provisions of the
portions of the agreenments dealing with
intercarrier conpensation are subject to
renegoti ati on.

Q Is there sonmething explicit in the FCC s
order, something explicit you can point to in
support of that position?

A | guess that depends on the determnation
of explicit. There is a footnote in that order
that tal ks about whether -- and | can't quote the
footnote per se -- but it tal ks about what in
general is referred to as whether portions of an
exi sting agreenment have becone stale or not;
whet her they are, you know, required to be offered

under 252(i) because the world has changed. And |
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think that is one of the things that creates the
background that says that these parts of the
agreenment shoul d be rel ooked at.

Q Ckay. Can you tell ne now with the
assi stance of your counsel, if you need, what
footnote you're referring to?

MR FRIEDMAN: | will say in response to the
invitation that I don't have it at ny fingertips.
I wonder if we can identify it over |lunch or some
such thing

JUDCGE G LBERT: Sure can

MR, FRI EDVMAN:  Actual ly, do you know where it
woul d be?

(Di scussion off the record.)

MR FRIEDMAN: Did you want us to keep | ooking
at this point? Actually, we could stop because
t hought you had indicated that after |unch was
okay.

JUDGE G LBERT: | thought | had stopped because
the witness appeared to be searching for the
answer. W can wait.

MR, FRIEDVMAN:  Probably the witness is referring
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to footnote 155 which | think is a footnote to
paragraph 82, but |I'mnot so sure about that. It
uses the phrase "reasonable period of tine."

JUDGE G LBERT: | see the footnote. It's not a
trick question. |If fact, | see nmy role here as to
be exactly the opposite of trickster, to be
blatantly obvious in what I need to know.

Q So in the event you want to anplify that
answer after lunch, that's fine with nme too. |
think it's very essential to the resolution of the
case.

In addition to that footnote, is there
any other inplicit or explicit support for the
position that the inability to opt directly into
the 1SP traffic provision of the Focal contract
therefore pernmits Aneritech to decline to provide
service for the 251(b)(5) traffic?

A Not hi ng el se that | can think of.

Q You were in the roomwhen | asked
M. Ki nkoph about that 3-to-1 ratio that's set out
in paragraph 79, | believe, of the FCC order, were

you not ?
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A Yes.

Q Do you agree with himthat the 3-to-1 ratio
applies only in the event that Areritech were to
el ect the price caps that are set out in the FCC
order?

A Yes. M understanding would be that that
provision comes into play only if the rate caps are
i nstituted.

Q Whul d you | ook at Page 10 of your direct
testinmony, what | hope will appear on Page 10 of
your copy of the testinony.

I'"m | ooking at a question that begins
"you stated earlier that."

A Yes, | have that on line 5, beginning on
l'ine 5.

Q Good. Sounds |i ke we have the sane |ines

If you | ook down to line 27 and if
you' Il read the sentence that begins about in the
m ddl e of line 27 and goes over onto Page 117

A It states that is exactly what has happened

under the current non cost based rate structure.

Conpetitive | ocal service providers have focused
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al most excl usively on a few niche customer groups
and services that provide themw th the opportunity
to recei ve excessi ve conpensation through arbitrage
of -- it should be an economi c rate structure.

Q Yes, that's what I'mreferring to.

To the extent that you say conpetitive
| ocal service providers, do you nean there to say
all local conpetitive local -- I'"'msorry. Do you
mean to say all competitive |ocal service providers
or some conpetitive local service providers? What
is the intention of the | anguage there?

A The intention of it would be to say sonme or
a significant nunber.

Q If you woul d | ook at appendi x reci procal
compensat i on.

I have now separated this fromthe rest
of the agreenent it was attached to, so | don't
recall what this exhibit or attachnent nunber was.
| believe this is the Areritech version of the
agreenment was that attached to the response to the
petition.

MR FRIEDVAN: It was.
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JUDGE G LBERT: Q |If you'd | ook at paragraph
5.7 which | have on Page 8 of the attachnent.

A Yes, | have it al so.

Q You refer there in the first line of that
section to local and | SP-bound traffic -- |
shoul dn't say you refer. | should say Aneritech
has i ncluded that | anguage in its proposed
agreenent .

I"massuming the intention there is to
reflect the FCC order which, as M. Friedman said,
defines |1 SP-bound traffic as nonl ocal ?

A Yes, that is certainly one of the intents.
Q Just give ne a noment, bear with ne.

If you woul d | ook at Page 13 of your
direct testinony, there you have a chart setting
forth existing local -- I"msorry, reciprocal
conpensation rates, correct?

A Yes.

Q | tried to do the math to derive what the
rate for a mnute of use would be if the rates
proposed by Ameritech in this proceedi ng and

reflected in the appendi x reci procal conpensation
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were to apply. | don't knowif | did nmy math
correctly.

Wuld it be so that the initial mnute
-- the rate for the initial mnute would probably
be higher and the rate for subsequent m nutes | ower
than under current rates?

A I think that would be a fair genera
statenent, yes.

Q Ckay. | have in ny notes that | conposed
as | was reading all the testinony this concl usion,
and give nme your reaction to it, if you would, that
both parties -- I'mexcluding staff for the
monent -- that both parties are asserting that they
are not attenpting to set ISP rates but are
attenpting to establish reciprocal conpensation
rates for 251(b)(5) traffic; and as a result of
that, ISP rates will follow because of the
mrroring requirenent.

Wul d you agree that that is your
position, and would you agree that both parties are
essentially saying that?

A | would agree that that's ny position
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understanding that this mirroring that you're
tal ki ng about is what takes place during any tine
period up to the point when the FCC rate caps may
be i npl enent ed.

I"mnot sure that | can answer for
certain, if | understood the question, whether that
is XOs position or understandi ng here.

Q Do you have a reason to believe it's not
their position?

A No, | don't.

JUDGE G LBERT: Al right.

DR JAMES ZOLNIEREK: This is Jim Zolnierek. W
have a fire alarm so | have to step out. |
apol ogi ze.

JUDGE G LBERT: No, stand by, Jim Don't be
afrai d.

This is a good time to break then. That
will give everyone nore time to plan for the next
round. We'll cone back with redirect and then
recross, and hopefully I'lIl have no nore questions
and M. Panfil can go.

(Recess taken.)
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(Whereupon, Staff

Exhi bit Nos. 1.0P, 1.0A-P,
1.0B-P, and 1.0C-P were
mar ked for identification.)

JUDGE G LBERT: W're going to go back on the

record.

W concluded the initial round of cross
and ALJ questions for M. Panfil. The witness is
still sworn.

M. Friedman, do you have redirect?

MR, FRI EDVAN. | do.
REDI RECT EXAM NATI ON
BY
MR, FRI EDVAN:
Q M. Panfil, you recall t estifying here

today about the extent to which you believe
Areritech Illinois can or cannot conpel carriers
go along with the FCC rate cap progranf

A Yes.

Q In that connection, | just want to make
sure we have this in kind of a crisp form

Let's imagine that Ameritech Illinois

to
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were to send out this notice about which there's
been sone di scussion notifying all carriers in the
state that Anmeritech Illinois does hereby elect the
FCC rate caps for ISP-bound traffic and, in order
to do that, offers all carriers in the state to
exchange all 251(b)(5) traffic as well as al
| SP-bound traffic at those rates.

Now, as you understand it, a carrier can
or cannot decline Areritech's offer?

A My under st andi ng woul d be that they can
decline the offer to exchange all traffic, both
251(b)(5) traffic and | SP-bound traffic at the cap
rates.

Q VWhat is the basis for your understanding
that a carrier can decline the offer?

A Primarily a basis of the |lack of anything
that 1'maware of that gives Ameritech or any other
conmpany the ability to conpel themto take that
of fer.

Q Is there anything about the way the FCC
wote its ISP renmand order or didn't wite its ISP

remand order that forms the basis for your view?
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A Again, | suppose it's the latter. It's
that there's no indication in there that it can be
compel led, and | believe it's described as that we
are required to nmake an offer. In ny view, an
of fer means sonething that can be accepted or
turned down.

Q Now, let's assunme that a certain CLEC
declines this offer.

At |least as you understand it, Aneritech
Illinois and that CLEC woul d thereafter exchange
251(b)(5) traffic at what rates?

A At whatever rates are in the agreenent
prior to us making the offer

Q Still assuming that same carrier declines
the offer, how would the parties conpensate each
other thereafter for |SP-bound traffic?

A That woul d depend on what that agreenent
indicates. If it were an agreenent dating prior to
the FCC s order, it would presumably at least in
the State of Illinois indicate that |SP-bound
traffic would be paid -- would be considered to be

Il ocal traffic and woul d be paid at 251(b)(5) rates

140



10

11

12

13

14

15

16

17

18

19

20

21

22

or the same rates as are in existence at that
point. If it were a post -FCC agreenent, it m ght
say sonething differently.

Q Assune that this carrier who has declined
Areritech's offer has an agreenent in place
pursuant to which the parties are exchangi ng
| SP-bound traffic at the | ocal recip conp rates.
The carrier declines the offer, and yet Aneritech
has declared its intention to opt in to the FCC
rate caps.

Now can Aneritech Illinois, as you
understand it, conpel that carrier to exchange
| SP-bound traffic at those FCC rate caps
notwi thstanding its existing agreenment to the
contrary?

A My under st andi ng woul d be that Aneritech
could do so given that there was a, quote, change
of law, unquote, kind of provision in there that
could be invoked to have the agreenent anended to
i npose the caps on compensation for |SP-bound
traffic.

Q Wy then -- if the contract does include
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such a change of law provision, that is, a
provision that would allow Areritech to conpel this
hypot heti cal carrier to exchange | SP-bound traffic
at the FCC capped rates, why couldn't Ameritech
Il1linois invoke that same change of |aw provision
to invoke that sane carrier to exchange 251(b)( 5)
rates at those FCC capped rates?

A My under st andi ng woul d be that we coul d not
do that because the FCC order did not change the
| aw or change the rules for 251(b)(5) tr affic. It
only changed the law or the rules for |SP-bound
traffic.

Q I want to turn to another subject.

Do you recall generally M. Moore asking

you questions about the cost docket that resulted

in Areritech's current recip conp rates in that

docket ?

A | recall that line of question in general
yes.

Q I"d like to refer you to schedule 1 to your

direct testinony, which | believe is found at the

very end of the testinony as the only schedul e
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t her et o.
Are you there?

A Yes.

Q Let nme just lay sone groundwork by talking
about the way this works. Let's focus in on
Illinois end office. This is going to be a
calculation for end office switching rate under
that colum that says Illinois end office; is that
correct?

A Yes.

Q And where it says "original analysis" up at
the top, that means what?

A That is a reproduction, if you will, of the
sort of the last st ep of the cost study in which
the conponent costs of the end office swtching
el ements were nel ded together into a single average
per mnute rate.

Q Al right. And the per mnute rate that
that calculation yields for end office switching is
what ?

A . 003746.

Q And we see that in the little rectangle
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that says "conposite rate per mnute"?

A Yes.

Q That nunber is arrived at with the | ast
calculation is the addition of sone shared and
common costs, correct?

A Correct.

Q But then goi ng back one nore step, you' ve
got a sum nanely, .002606.

That ' s the sum of what nunbers?

A That's the sumof the line Iabeled
setup -- pardon nme, "setup per mnute" and the line
| abel ed "duration cost per minute."

Q Now, when M . Mbore was asking you
questions about the cost docket, what point did you
understand himto be trying to establish with
respect to that setup per mnute nunber, the
duration cost per mnute nunber, and the conposite
rate per mnute nunber?

A VWhat | understood his point or direction to
be was to indicate that the process of com ng up
with the bottomline rate was a zero sum gai n; that

any objections to the whether cost or setup costs

144



10

11

12

13

14

15

16

17

18

19

20

21

22

or duration costs or any objection to the cost
study woul dn't necessarily change the bottomli ne,
that they would just sort of mpove things around

wi thout a result, a change to the bottomline
conposite rate.

Q So that, for exanple, the .003746 per
m nute m ght be accurate notw t hstandi ng some
i naccuracy or sone, what 1'Il call msallocation
as between setup and duration costs, the two
nunbers that are added in order to eventually get
to that conposite rate?

A Yes.

Q That was -- now, do you agree w th that
proposition; that is, that it may be that the
conmposite rate fromthe point of view of people
participating in that cost docket was accurate to
their satisfaction despite the fact that either
that the setup per minute charge and the duration
per mnute charge m ght have been off so |long as
they were off by offsetting amounts?

A I wouldn't agree that that's likely to

happen in the real world, that the -- any -- it's
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not a zero sumgain. The bottomline costs are a
conmposite of individual costs which have no direct
bearing on each other, or the fact that one is a
setup cost and one is a duration cost does not nean
that they are tied to one another in any fashion.

The only way that you can anal yze the
bottomline nunber and determine if it is
reasonable is to | ook at the conponents, whether
they be duration conponents or setup conponent s,
and | ook at each one on an individual basis and
det ermi ne whether you believe it to be properly
cal cul ated or not properly cal culated and then that
each individual elenent would drive through to the
bottom | i ne.

But it wouldn't be the case that it
woul d sinply be a matter of noving one average | unp
of costs fromsetup to duration. It would -- any
change to the assunptions woul d change the bottom
line result, and the only way that you can verify
the bottomline result is to | ook at the individua
pi eces.

MR FRIEDMAN. That's all the questions on
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redirect.
JUDCGE G LBERT: Recross, XO
RECROSS EXAM NATI ON
BY
MR MOORE

Q Real briefly, still staying with Panfi
schedule 1, let's assune for a nonent for whatever
policy reason soneone believes that the SS7 charge
of .00104 is nore appropriately split between setup
and duration and sone of that ought to be in the
duration.

If you nmove, say, half of that over to
duration, wouldn't that still result in the bottom
line being the sane?

A If you are doing that on a purely arbitrary
basis, then, yes, you could create a situation
where the bottomline is the sane.

But in order to realistically and/or in
any kind of a justifiable manner chall enge whet her
SS7 costs are per mnute costs or per nessage costs
or whet her sone of each, you would actually have to

go back into the cal cul ations that make up that
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cost and determ ne which of those costs are, in
fact, setup costs and which are, in fact, duration
cost s.

And the likelihood is that if it's
estimated incorrectly the way that it was initially
done, the result of making the change woul d be a
different result and not the sane result allocated
over sone arbitrary nunmber of m nutes.

Q Let nme give you ny hypot heti cal

Hypot hetically, a wi tness determ nes
that, yes, indeed SS7 cost is .00104, but | believe
for X reason that only one half of that should be
all ocated to setup and the other half ought to be
on a per mnute basis.

If they make that allocation and
put -- I"'msorry, SS7 on setup and 000052 on
duration, wouldn't the bottomline be the same?

A It certainly wouldn't if you took -- just
got 000052 and noved it fromsetup to duration
The result mathematically there woul d be different
because you woul d be actually reclassifying and

changi ng cost.
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If you were to assune that some portion
of that cost for it to remain the sanme, you would
have to be arbitrarily removing a portion of that
cost and arbitrarily spreading it over a cert ain
nunber of minutes, say 3 and a half mnutes, in
order to allocate it again arbitrarily to the
duration portion of the cost rather than to the
setup portion of the cost.

But, again, doing it in that way, it is
entirely arbitrary to come up with a reason for
taki ng sone of that cost and moving it fromthe
setup to duration.

You woul d realistically have to del ve
into the actual cost itself and not sinply pluck
off a chunk of it and decide that for no apparent
reason that it belongs in duration rather than
set up.

Q Every cost of service recomendation
cont ai ns judgnents based on either policy
engi neering that allocate cost anbng vari ous
elenents; is that correct?

A I"mnot sure that | would -- w th sonething
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like policy as a factor. | think they are
all ocated in cost studies based on economc factors
based on the best judgnent as to what
functionality, what usage causes that cost to
i ncur.

Q Various w tnesses disagree on those
al l ocations. That's why we have very |ong cases
for cost of service studies; is that right?

A They certainly sonmetinmes disagree on those
ki nds of things. Though, again, nore often the
di sagreenents tend to be on rather larger picture
i ssues such as overall depreciation rates or fil
factors or econonmic lives, that kind of thing

MR MOORE: | have no questions.

JUDGE G LBERT: Staff?

M5. STEPHENSON: We have not hi ng.

JUDGE d LBERT: Thank you, M. Panfil.

MR, FRIEDVMAN:  Quick follow-up on that |ine?

JUDGE G LBERT: We've had redirect and recross
no, just as I cut M. More off fromfollow ng up
on a line of questioning that you had enbarked.

Thank you, sir.
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That takes us to M. Zolnierek. Are you
on the line?

DR JAMES ZOLNI EREK: Yes, | am

JUDGE G LBERT: You survived the fire drill.

DR JAMES ZOLN EREK: | survived.

JUDGE G LBERT: You fol ks ready? You want to
talk to himat all first?

M5. STEPHENSON: We're ready to go. W m ght
ask for a brief two mnutes after he's done being
Cross- exam ned.

JUDGE G LBERT: Before redirect?

MS.  STEPHENSON: Ri ght.

JUDGE G LBERT: Do you need any tine now?

MS. STEPHENSON:  No.

JUDGE G LBERT: Are you able to hear your
counsel ? Could you hear the things they said.

DR JAMES ZOLNI EREK: |'ve been able to hear

clearly.
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call ed

SWOr n,

(Wtness sworn.)
DR JAMES ZOLN EREK,
as a witness herein, having been first duly

was exam ned and testified via tel ephone

as foll ows:

DI RECT EXAM NATI ON

BY

M5. KELLY:

Q Dr. Zol nierek, can you please state your
nane and busi ness address for the record, please.

A James Zol ni erek, 527 East Capitol Avenue,
Springfield, Illinois 62701.

Q And, Dr. Zol nierek, do you have in front of
you copies of ICC Staff Exhibit 1.0 consisting of
34 pages?

A Yes, | do.

Q Wth three attachnents, attachnent A, B,
and C?

A Yes, | do.

Q And is this your revised public version?

A Yes, it is.

Q And do you have any changes that you need
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to make to this?

A Yes, there are two changes, and |'m not
sure if the page nunbers here coincide with
everyone in the room

On ny Page 9, line 163 -- there's a
question that begins on Page 8 and t he answer
begins on Page 9 in ny version. And the answer
begins, No, currently the Amreritech Foca
arbitrated interconnection agreenent, dot, dot,
dot. The "no" should be stricken

Q kay. And the next one is?

A In footnote 27 on ny Page 21, are you
t here?
Q Yes.
A The footnote reads, This issue is addressed

below. It should read, This issue is addressed
above.

JUDGE G LBERT: Let's stop for a second. |'m
confused because | thought the revised version
al ready has the changes.

M5. KELLY: Yeah, they do. I'msorry. W're

just pointing out the changes that were made.
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JUDGE G LBERT: Tell me the first one again.

M5. KELLY: The first one was on Page 9, line

163.

In the other version there was "no" right

before "currently,"” and that was stricken. And

then the second one is on Page 21, footnote 27.

JUDGE A LBERT: | have that one

M5. KELLY: Q |Is that all

A
Q
A

Q

In the public version
Was this prepared under your direction?
Yes, it was.

If I were to ask you the sane questions

found in these docunents, would your answers be

same here today?

A

Q

Yes, they woul d.

Dr. Zolnierek, do you have in front of y

Staff Exhibit 1.0P?

A

Q

Yes, | do.

That's your verified statenment consistin

of 34 pages?

A Yes, it is.
Q And with that includes three attachnents
B, and C?

t he

ou

g

A;
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A That is correct.

Q This is your revised public version --
sorry -- your revised proprietary version?

A Yes, it is.

Q And do you have any changes that you'd like
to make in this docunent?

A The changes are identical to the changes in
the public version, if that speeds things up.

Q Same pages?

A Page nunber, sane footnote.

Q Ckay. Were these docunments prepared by you
or under your direction?

A Yes, they were.

Q And if | were to ask you the sane exact
questions found in these docunents, would you be
able to answer themthe sane way here today?

A Yes, | woul d.

M5. KELLY: At this time I1'd like to enter into
the record Staff Exhibit 1.0 consisting of -- wth
three attachnents and staff Exhibit 1.0P consisting
of three attachnments as well.

JUDGE G LBERT: |'m seeing the copy that you
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provided for me today, an unofficial copy of the
revised public and proprietary testinonies, do not
contain the attachnents. | don't think I'mworried
about that unless there's sone change to the
attachnments fromthe previous filing.

M5. KELLY: No, there aren't, but | can give you
them right now

JUDGE G LBERT: No, that's okay, as long as they
haven't been changed. Ckay.

hjection to the adm ssion of any or all
of these?

MR, FRIEDVMAN.  Ameritech Illinois's only
objection is the one that it stated earlier this
nmorni ng, nanel y, to the adm ssion of Page 2, line
45 starting with the word "first" through Page 3,

line 51 ending with the word "conmitnent;" and then
on Page 16, line 326 through Page 18, |ine 360,
again, for the reasons set forth this norning.

MR MOORE: | would restate the argunents | made
thi s norning.

M5. STEPHENSON: | would restate the argunents

that I made this norning and just add that
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Dr. Zolnierek's testinony inits entirety is very
relevant to this proceeding.

Amreritech asserts that requiring it to
determ ne whether it w shes to adopt the reciproca
conpensation rate caps established by the FCC in
its ISP-bound traffic order is not within the scope
of this proceedi ng.

Yet, let's just take for exanple that as
we're all sitting in the roomtoday unbeknownst to
any of us Ameritech is out there and they have
decided to start, you know, adopting the rate caps.

And if all that occurs, there are no
contingency plans built into either of the
i nterconnection agreenents to deal with this, which
woul d, in turn, basically allow Aneritech to
nullify the contract. And basically this whole
i nterconnecti on agreenment would have to start
renegotiating or begin the process over.

And | think, you know, in support of our
position, I'mgoing to point to Areritech's own
witness's -- I'msorry. | believe this is his

direct testinmony, which would be Exhibit 1. It's
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line 7 and 8 of ny testimony -- the copy that |
received. It could be alittle bit different.

But it begins with the paragraph at |ine
3: ldeally, | believe the provisions of this
agreenment between XO and Aneritech Illinois should
fully reflect all aspects of the conpensation plan
set forth in the FCC s | SP conpensati on remand
order including terns and conditions related to the
optinmal rate cap so the agreenent would not need to
be anmended in order to accommodate the application
of the rate caps on the I SP-bound traffic should
Areritech Illinois declare its intent to inpose the
caps and satisfy a prerequisite established by the
FCC, and it goes on

So for those reasons, in addition to the
reasons that were asserted by counsel for XOthis
morning as well as ourselves, we believe
M. Zolnierek's testinony is, as | said, inits
entirety very relevant to this proceeding.

JUDGE G LBERT: Wbuld you repeat the citation to

the text you just read?

THE WTNESS: Judge Gl bert, may | just
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interject just as a point of clarification? | may
be able to help.

JUDGE G LBERT: Let her answer ny question.
Then you can do that.

M5. STEPHENSON:  You know, | apologize. It's
Exhibit 3. | apologize. It was the additional
round of testinony where M. Panfil responded to
M. Zolnierek. 1'msorry.

JUDGE G LBERT: Tell me the page again.

M5. STEPHENSON: It began at the bottom of Page
7. The paragraph that | was citing was on
Page 8. It's the first full paragraph, line 3,

beginning with "ideally,” and | don't know if
that's where everybody el se is.

JUDGE G LBERT: Dr. Zolnierek, was there
anyt hing el se you were going to say other than to
clarify that?

THE WTNESS: No, | was just going to say the
cite.

JUDGE G LBERT: M. Friednman, anything el se you

want to say?

MR, FRIEDVMAN:  Just a brief reply, and that is
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that staff's argunment nmissed the point entirely.
The position we are asserting in our objection to
the testinony is not that it won't be a
trenendously inportant event for all of us if
Amreritech declares its intentions in this regard
It would have inpact.

For that matter, it really isn't even
our position that it wouldn't be a good thing for
Ameritech Illinois to declare itself. And I'l|
even go a step further and say our argument isn't
even based on the proposition that the Conm ssion
m ght not want to do such a thing.

The argument, again, is first that the
Conmission's authority in any arbitration under

Section 252, which is what this is, is only to

decide the issues set forth in the petition and the

arbitration, and that does not include this because

there was no hint of a suggestion in the petition
or the response that the Conm ssion require
Aneritech Illinois to declare itself.

Second, that no matter what the

pl eadi ngs said, the Conm ssion's authority as an
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arbitrator is limted to doing those things that

Congress authorized it do in Section 252 of the

Act; and all of those things are to resolve

di sagreenments between parties about their rights

and obligations under Section 251, of which this is

not one.

And third and finally, apart from al

that, it's a substantive natter. G ven the FCC s

order, we think the Comm ssion doesn't have

authority to issue the order that staff requests

anyway. But that is, I’

grant you, nmaybe a

tougher point. But the first two | don't see -- |

have not heard an answer to.

JUDGE G LBERT: Ckay.

abeyance a ruling until

I"mgoing to hold in

the witness has testified.

O her than that, are there objections? Ckay.

Let nme not even rule then on the notion

for adm ssion of the testinony until we have

conpl eted cross.
M. Friednman

MR FRI EDVAN:  Ckay.

assune you're up first.
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CROSS - EXAM NATI ON

BY

MR FRI EDVAN:

Q Are you nost accustonmed to being called

Dr. Zol ni erek, which nost of us have been doing

most of the tine?

A VWhat ever

Q ay. I'II

Dr. Zol nierek,

you prefer. It doesn't matter to

foll ow your |awers' |ead then.

everyone el se who's

testified today has expressed his opinion on

whet her a conpeting carrier is allowed to decline

an Aneritech Illinois offer to exchange all

251(b) (5) traffic

FCC capped rates.

and all |1SP-bound traffic at the

Have you heard that testinony?

A Yes, | have.

Q VWhat is your viewon this matter?

A It is ny reading of the FCC order -- which

| have to caveat

["mnot a | awer --

that the FCC

was largely silent on whether the offer had to be

accepted or not.

There's no explicit

| anguage t hat
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said yes, the offer has to be accepted, or no.

And given that the traffic covered by
that offer is 251(b)(5) traffic, which I"'mstil
under the assunption that this Conm ssion has sone
jurisdiction over, then | believe this Comm ssion
could say -- could rule on that particular type of
traffic that that offer would have to be accepted.

Q Wul d have to be accepted, you say?

A That's right, if the Comm ssion rules as
such.

Q Let nme probe that a little further, okay.
Let's imagine that Ameritech Illinois has an
i nterconnection agreenent today with carrier XYZ
and that under that agreenent the parties are
exchangi ng 251(b)(5) traffic at the rates that
appear in the agreenent, we'll say, but which also
happen to be the rates in Aneritech Illinois's
tariff, and let's further assune that Anmeritech
Il'linois offers -- nmakes this offer to carrier ABC

A Amreritech el ects the caps?

Q Amreritech elects the caps and so says to

carrier ABC, W hereby make you an offer to
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exchange all 251(b)(5) traffic as well as all

| SP-bound traffic at the FCC s rate caps and no

| onger to exchange 251(b)(5) traffic at the rates
in our agreenent.

Now, to make it a little tougher, let ne
al so ask you to assunme that this agreenment does not
have a change of law provision in it at all.

Now, we make the offer. |In step one,
can carrier ABC say, No, we decline, we're going to
stick with exchanging 251(b)(5) traffic at the
rates that are in our agreenent?

A Wthout a change of |aw provision?

Q Yeah.

A Yes, | believe that is true.

Q Let's say there is a change of |aw
provision, and let's assunme that essentially what
the provision says is that if the FCC issues an
order of a sort that this ISP remand order falls
into that either party can denmand that the other
renegotiate their agreenent in accor dance with that
order, okay.

You with me?
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A Yes.
Q Now, again, Ameritech Illinois makes the
of fer.

Can the CLEC ABC at step one decline the
offer?
A If this Conm ssion were eval uating the
inmplications for 251(b)(5) traffic and the
ram fications of that offer, | think this
Conmi ssion could order that carrier to accept that
rate. | don't think it's inconsistent with the
FCC s rule.
Q You're getting a little bit ahead of ne.
Maybe that's okay.
But we make the offer. |Is it legal for
carrier ABC, as you understand it under the FCC s
order, to say, No, thank you?
We're not even at the Conm ssion yet.
A I think they can reject it and Ameritech
can raise a dispute.
Q So we woul d then say, Ckay, we hereby
i nvoke our change of |aw provision and we demand

that you renegotiate the intercarrier conpensation
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provisions for 251(b)(5) traffic. And assune that
the carrier said, No, we don't have to do that.
There's nothing in the FCC s order that says we
have to do that.

W might then, | take it, according to
your viewwind up in the Illinois Comerce
Conmi ssi on?

A That is nmy view

Q Wth this dispute?

A That's correct.

Q And we woul d take the position, Comm ssion,
you shoul d nmake carrier ABC exchange traffic with
us at the FCC capped rates?

A Wth the qualification that we're talking
about 251(b)(5) traffic?

Q Correct.

A Yes.

Q VWhat is our argument? Wiat do we say to
the Conmm ssion, you should do this because what ?

A I think it's consistent with your argunent
that this Conmission is able to set rates for

251(b) (5) traffic.
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You' ve proposed different rates, which
indicates to me that your belief is that this
Conmi ssion still has jurisdiction over those rates.
And under the circunstances you specified, | would
say the Conmi ssion would be setting rates for
251(b)(5) traffic that are consistent with the
FCC s ruling.

Q Now, the carrier ABC says, Well, we've got
an agreenment already with rates init.

A And t he change of |aw provision and the FCC
i ssued new rul es.

Q W're saying in effect to the Illinois
Conmer ce Conmi ssion, The FCC says we're entitled as
a matter of law to have you nake this carrier
exchange 251(b)(5) traffic with us at the FCC
capped rates?

A You' re wel come to petition the Comm ssion
The Conmi ssion can reject that.

Q Thank you.

Now, your testinony in this matter is
based in part, is it not, on this understandi ng of

yours that Aneritech Illinois can conpel all the
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carriers in the state to exchange 251(b)(5) traffic
at the FCC capped rates, right?

A Perhaps | should clarify here, | didn't say
that Aneritech can conpel. | said Areritech could
peti tion this Comm ssion. This Comm ssion, |
bel i eve under the FCC rules, has the ability to
conmpel the carriers to exchange at that particul ar
rate, the capped rate.

Q You'r e not expressing an opinion one way or
the other on whether in this scenario the
Commi ssi on shoul d do so?

A If you ask ny econonmic interpretation, |
think it's consistent with the FCC s order and |
thi nk they should do so.

Q But you don't think they have to?

A | don't think there's anything in the FCC
rul es that prescribes whether they have to or don't
have to.

Q Now, there are parts of your testinony,
that is Staff Exhibit 1.0, that are based on or
that reflect this assunption of yours that

Aneritech Illinois with the Conm ssion's assi stance
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could bring it to pass that it exchanges 251(b)(5)
traffic at t he FCC capped rates, correct?

A There is a reference to it in one of ny
f oot not es.

Q Let nme tell you what | have in mnd

Wul d you turn to Page 4 of your
testinmony starting at line 71.

Just first to see that we're at the same
place, I'mreferring to a sentence that starts with
the word "first."

A Yes, | have that same sentence.

Q Now, the context here is you're postul ating
up at the beginning of this paragraph that
Areritech elects the FCC s rate caps, right?

A That's right.

Q This is that scenario

And then in discussing what woul d then
happen, you've got the sentence that says, starting
on line 71, First rates, terms, and conditions for
reci procal conpensation of traffic subject to the
reci procal conpensation provisions of Section

251(b)(5) of the 1996 Act in this interconnection
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agreement will be set at the rate caps prescribed
by the FCC s | SP-bound traffic order.

Now, that would not be true, would it,
if we made the offer, XO declined the offer, and
then, for exanple, the Conm ssion did not grant our
petition to force XO to exchange 251(b)(5) traffic
at the FCC capped rates?

A I"msorry, can you repeat the question.

Q Let ne see if | can do a little better.
Let's go step by step.

That sentence you have there that says,
First rates, ternms, and so forth, that sentence nmay
be right and it may be wong; isn't that correct?

A It's ny reconmendation. You could argue
that ny recomendation is right or wong.

Q You' re recomrending then that in this very
proceeding the Illinois Conmerce Conm ssion conpel
XO to exchange 251(b)(5) traffic with Areritech at
the FCC capped rates if Ameritech opts for the
caps?

A That's ny reconmmendat i on.

Q Did you hear me ask M. Kinkoph, XO s
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witness, this nmorning what XO would do if Aneritech
Il'linois nmade this offer to XO?

A I"mnot sure | got the entire exchange.

Q Vell, | think the record will show that
asked M. Kinkoph to assune that he had the right
to decline the offer and if he had the right to
decline, you know, what response woul d XO make if
Ameritech Illinois made the offer, and he said he
did not know.

And then just to refresh your nenory,
said, | suppose that's because you hadn't thought
about it before because you were assum ng you had
to accept, and he said, That's right.

Is that ringing a bell?

A Yes.

Q Now, taking M. Kinkoph at his word that
XO, at |east as of now, does not know how it would
even respond to an Aneritech Illinois offer, how on
earth could -- within the confines of this
arbitration could the Comm ssion take you up on
your recomendation; by which | mean, | guess,

require Ameritech Illinois to declare itself,
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IIlinois nmakes an offer to XO XO may accept or
decline -- we don't know which -- and if it
declines, then | take it your recomendation is
that right within this very arbitration the
Conmi ssion as part of its arbitration decision
says, XO you've got to accept.

You think there's tinme in this
proceeding for all that to happen?

A "' mt hinking.

Yes.

Q You do, okay.

Could you turn to Page 20 of your
testinmony. Starting at line 402, you have a
question starting there?

A Does the FCC s rul e?
Q Ri ght .

If you would just read to yourself that
question and the first paragraph of your answer, |
want to ask you a question about it. Just tell ne
when you're set, if you woul d.

A Yes, | have read it.

Q Am | correct in ny understanding that in
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your view so long as Aneritech Illinois does not
el ect the FCC caps, the Conm ssion has jurisdiction
to consider Aneritech's bifurcated rate propos a

even though it's your viewthat it should not do

s0?

A If Ameritech does not elect the caps?

Q If Ameritech does not elect the caps, then
the Illinois Conmerce Commi ssion does have
jurisdiction to consider Ameritech Illinois's

bi furcated rate proposal, correct?

A Yes, | do.

Q Does staff have a position on whether the
Conmi ssion has authority in this arbitration to
take you up on your reconmendation that the
Conmmi ssion order Aneritech to declare itself with
respect to the FCC caps?

Long question. D d you get did?

A Can you repeat it, please.

Q You have made a recommendation in your
testinmony that the Comm ssion direct Ameritech
Illinois in this arbitration to declare whether it

is going toopt into, |I think the words you used,
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the FCC rate caps, correct?

A Yes.

Q Does staff have a position on whether the
Conmi ssion has authority to do that in this
arbitration?

A I cannot speak for counsel. | can only
speak for nonlegal staff and say | do believe the
Conmi ssion has that ability.

Q VWhat's the basis for your view,
under st andi ng that you're speaking for staff and
not necessarily for counsel ?

A It gets to the heart of ny reconmendati on.
Any absence of an election or knowing if Ameritech
has made an el ection, which presumably coul d have
happened today w t hout ny know edge, things would
conmpl etely change. And to nmake a recommendation, |
had to consider both if Aneritech did or did not
el ect.

And not know ng when Aneritech's going
to elect | believe puts a significant inpact on the
busi ness plan of XOwho is at issue in this

arbitration.
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VWat -- I'msorry, were you done?
No, | was not done.

Pl ease go ahead.

> O > O

So based on ny economi c analysis, | think
in order for the Conmi ssion to approve the terns
and conditions related to 251(b)(5), | think it's
within their right to request and actually require
that Anmeritech make a decision

Q Does your view take into account at al
what Section 252 of the 1996 Act says about the
scope of the Commi ssion's authority in an
arbitration or no?

A In what respect?

Q You' ve just expressed your view about the
Conmission's authority to do certain things in this
arbitration, right?

A Yes.

Q Now all I'masking you is in formng that
view, did you take into account what Section 252
says about the scope of an arbitrator's authority?

V5. STEPHENSON:. W woul d ask for a

clarification. Wy don't you ask if he's famliar
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lay a little foundation.

MR FRIEDVMAN:  |'m happy with the question

V5. STEPHENSON: We object to the question
He's already stated his position is staff. He has
stated he will not give his | egal interpretation.
So if you want to put a clause on that and first
lay a foundation and ask himhis famliarity with
that section, that's fine.

MR, FRI EDVMAN:  The questi on was whet her the
wi t ness had taken a certain thing into account in
formng his opinion. It's a yes or no question
It doesn't ask for himto give a | egal opinion
about anyt hi ng.

JUDGE G LBERT: He can answer that.

THE WTNESS: Yes.

MR FRIEDMAN. Q You did

A Yes.

Q Do you think there's sonething in Section
252 of the Act, as you understand it, that, indeed,
does authorize this Conmi ssion to take you up on
your recommendation?

A Yes, | believe so.
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Q What is that?

A If you ook at 252, Section C, standards
for arbitration.

Q Ri ght .

A Part 1 says: Ensure that such resol ution
and conditions neet the requirenments of Section 251
i ncluding the regul ati ons prescribed by the
Conmi ssi on pursuant to Section 251.

Q That's a reference to resol ution of what?

A l"msorry?

Q Resolution of what is it referring to as
you understand it?

A Resol ution of the issues set forth in the
petition and the arbitration in general.

Q It says, Set forth in the petition and the
response, doesn't it?

"Il withdraw the question. W can nove
on.

A Are you readi ng from sonet hi ng?

Q We can nove on. |'ll withdraw the
questi on.

How exactly would Ameritech Illinois's
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el ection in your view affect XO s busi ness plans?
A Let's presune -- and | don't know XO s

busi ness plan. Let's presunme they are a provider
of a service that is not ISP oriented and they
receive a lot of inbound traffic from Aneritech and
not much traffic going in the other direction but
it's not 1SP traffic as defined by the FCC

If Areritech were to elect the caps, the
revenue they would receive fromAmeritech woul d
change potentially dramatically with the reduction
in rates envisioned by the FCC s caps. Under such
circunstances, it would be likely that XO woul d
have to change their rate structure to their
cust oners.

Qovi ously, Ameritech might run into the
same circunstances; but given that XO nmay have a
much | arger percentage of traffic that's
intercarrier as far as 251(b)(5) traffic, it may
significantly affect XOand it may be a change in
the rate structure that XO has to nake that
Amreritech may not because a |ot of Ameritech's

traffic is within the Ameri tech system
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Q So you' re suggesting that XO shoul d be
all owed to continue arbitraging reciproca
conpensation rates?

A Not at all. |'m suggesting that XO has an
entitlenent to know what the gane is going to be
If the rates are going to change on them at some
point i n the future they should know t hat.

The uncertainty adds to their business
plan and, | think the uncertainty -- | can point to
you points in the FCC order where the FCC was
concerned about the business plans of conpetitive
carriers. That's why they didn't slash cut to bil
-- it's ny understanding that that's why they
didn't slash cut to bill and keep. | think these
are real concerns not only to the Comm ssion but
t he FCC

Q Coul d you turn to Page 10 of your
testinmony, pl ease.

Starting right at the top of the page,
line 180, you' ve got a sentence that says: In the
event that the conpanies elect to neasure | SP-bound

traffic directly, and then you go on
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You see where |'m pointing to?
A Yes.
Q How do the conpani es nmake that decision --
let me rephrase.

Does one or the other conpany get to
decide that unilaterally, or do the conpanies
decide it together as you understand it?

A | don't think in reading the FCC's order
there were no specific guidelines for how that
el ection woul d be nmade, whether one particul ar
carrier could neasure -- create -- inpose
reconfiguration of a network to measure this
traffic.

In fact, as | indicated in ny testinony,
I don't believe it can be a unilateral decision. |
believe the FCC s proxy for measurenent of |SP
traffic was an indication that the FCC didn't
envision this type of a reconfiguration to nmeasure
this traffic directly.

I think the FCC all owed a rebuttable
presunption, but | think they put the burden on the

carriers to conme up with a met hodol ogy t hat
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woul dn't inpose costs on, for exanple, XOto
measure such traffic specifically if they did not
want to in the el ective process.

Q Let nme direct your attention to another
sentence in your testinmony nostly because | want to
use your |anguage in sone questions |I'mgoing to
follow up wth.

At Page 30 starting on line 625, you say
that staff does not believe that Aneritech's
bi furcated solution is an unanbi guous novenent
toward rates nore reflective of costs, correct?

A That's right.

Q | assune we agree that having rat es that
are nore reflective of costs is a good thing and
shoul d be done to the extent that the costs of
i mpl enenti ng such a change don't outweigh the
benefit, correct?

A Absol utely.

Q l"msorry?

A Absolutely. | think that | indicated that
in my testinony.

Q Do you have Eric Panfil's direct testinony
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handy? That was Aneritech Exhibit 1. |It's the one
with the schedul e at the back.

A Yes, | do.

Q Wul d you turn to Panfil schedule 1,
pl ease. Are you there?

A Hold on. Ckay. |[|'mon schedule 1.

Q Assume just for purposes of this question
that the -- well, you see the conposite rate per
mnute for Illinois end office, the .0037467

A Yes, | do.

Q I want you to assune for just a nonment that
that rate is what | will call accurate; that is,
that it was the ideal rate at the tine it was
determ ned, okay. And | want you also to -- and it
was correct and unchal | engeable. And | want you to
make the sane assunption about all the pieces that
went into it; that is, the .006617 was the exactly
right setup cost per mnute, duration related cost.
Al'l the nunbers are correct, okay?

A Ckay.

Can you assume that for just a noment?

"Il be willing to make that assunption.
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Q Now, if you make that assunption, then it
is clearly true, it is not, that Areritech's
bi furcated sol ution would be, indeed, an
unanbi guous novenent towards rates nore reflective
of costs?

A You have to clarify the question. Wat
time frame are we tal king about?

Q Let's do like this: Let's assune for the
sake of -- for the nonent that these nunbers are
accurate as of today.

A Ckay.

Q Then woul d you agree with me that
Ameritech's bifurcated sol ution under that
assunption would be, in fact, an unanbi guous step
in the direction of rates nore reflective of costs?

A If you make the assunption that all the
costs are correct for today and the traff ic
patterns are correct for today and, in fact,
there's a question about how -- where average
m nutes would conme from if we're just tal king
about 251(b)(5) traffic, so you' d have to take that

into consideration. Mking a whole host of
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assunpti ons, yes.

Q Now, you suggest i n your testinmony that for
vari ous reasons sone of these underlying pieces may
have been inprecise at the tinme they were first put
bef ore the Comm ssion, and separate and apart from
that for other reasons may be inprecise today,
correct?

A I don't know that they are incorrect or
correct, but there is evidence that they may be
i ncorrect.

Q Evi dence that they may be --

A For the current situation

Q Ckay. Assune that all of the nunbers are
off by 1 percent, okay, and that they're off by 1
percent in random directions.

A Ckay.

Q Whul dn't you agree with ne that it is
hi ghly probabl e that bifurcation would be a step in
the right direction under that assunption?

A | need to step back. Are we assum ng that
all the rates are 1 percent off fromwhat they

actually are today and the mnutes of use for
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t oday?

Q Yes. In other words, |I'masking you to
take the assunption that you made before and just
tweak it in that one respect; instead of all the
nunbers being exactly right, they're all 1 percent
of f.

A | guess |I'mnot prepared to eval uate how
far the nunbers have to be off for it to be worse
than the status quo. 1'd have to look into that a
lot nmore than just to speculate on -- if you go 1

percent, what's 2 percent? Were's the |ine?

Q I"mnot going to ask you a whol e bunch of
questions. | want to start with 1 percent. In
fact, I'mnot even going to ask you 2 percent. |

chose 1 percent as a snall percentage on purpose

because | suspect would you say, well, if it's just
1 percent, bifurcationis still a good idea
A That's an assunption you're willing to make

and probably one I would be willing to make but not
necessarily. | would like to evaluate rather than
j ust specul ate.

Q Wuld it be possible to eval uate
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mat hematically the degree of error that these
figures could have in them such that bifurcation --
what 1'Il call a break point, okay. Wuld it be
possi bl e mathematical |y to determ ne an anount of
error that could be -- these nunbers could tolerate
such that bifurcation is still a step in the right
direction?

A It would be a nontrivial exercise.

Q It could be done?

A Not perfectly.

Q Did you nmake any attenpt to do it at all in
form ng your opinion?

A I guess | conpared t he nunbers wth other
nunbers attenpting to neasure the sane thing, and
there was significant difference in nmy opinion
And while I"mnot ruling out that they could be the
correct nunbers that you' re proposing, |I've also
sai d because there's a significant difference,
there is reason to believe that they' re not
appropri ate.

Q And the conparisons you're tal king about

are the conparisons that appear in your testinony,
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correct?

A That's right.

MR, FRIEDVMAN:  No further questions. Thank you,

Dr. Zol ni erek.

THE WTNESS: Thank you.

MR MOORE: | didn't have any before. 1 have
one real quick | ine

MR, FRI EDVAN. Vel | . ..

JUDGE G LBERT: Well, they haven't had a shot
yet .

MR FRIEDMAN. | was kidding. | have no
obj ecti on.

JUDCGE G LBERT: Ckay. Let's take a very brief
break. | need to |leave for a nonent. [|'Il be
ri ght back.

(Recess taken.)

JUDGE G LBERT: We'll go back on the record

M. More for cross-exam nation

CROSS - EXAM NATI ON

BY
MR MOORE:
Q Dr. Zolnierek, this is Steve Moore for XO
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A Good afternoon

Q Now, in response to one of M.

Friednman's

questions, you indicated that if Ameritech decides

not to opt into the FCC rate cap then the Illinois

Conmer ce Conmi ssion has jurisdiction to consider

its bifurcated rate proposal; is that correct?

A That's correct.

Q Now, you're aware that in this proceedi ng

XO has exercised its Section 252(i) right to opt

to the Focal agreement for the reciproca

compensation rate for 252(b)(5) -- 251(b)(5)
traffic; is that right?
A Yes, | amwell aware of that.

Q Now, in that circunstance

in

does XO s right

to opt in to 251(b)(5) traffic elimnate the

ability of the Conm ssion to assign to XO and

Ameritech the bifurcated rate proposal for

251(b) (5) traffic?

A Can you repeat the question

Q Let me try again.

G ven the fact that this is an opt -in

proceedi ng for 251(b)(5) traffic,

does the
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Conmission's jurisdiction to inpose the bifurcated
rate proposal include jurisdiction over the rates

that XOis attenpting to opt into for 251(b)(5)

traffic?
A | believe so --
MR, FRIEDVMAN: | have to make an objection

JUDGE G LBERT: Dr. Zolnierek, hold on because
there's an objection to the question

MR, FRIEDVMAN:  And | apol ogi ze because | 1iked
the formbetter the first tine. The objection is
to the formof the question described this as an
opt -in proceeding. This is not an opt-in
proceedi ng. There are such things as opt -in
proceedings. This by XOs choice is a Section
252(b) arbitration in which, as you said, XOis
asserting that it can exercise certain 252(i)
rights.

MR, MOORE: Let me rephrase the question then.

Q G ven the fact that this proceedi ng began
when XO exercised its 252(i) rights and one of the
i ssues before the Commission is the rate for

251(b)(5) traffic, does the Comm ssion have
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jurisdiction to disallow XO s ability to opt in to
the Focal rate for 251(b)(5) traffic?

A | do not believe so, but | believe the
Focal agreenent -- it's ny understanding the Foca
agreenment has a provision that allows the
Conmi ssion to change rates for reciprocal
compensation for 251(b)(5) traffic.

So in the event the Conm ssion does
change those rates, | would assune that XO by
adopting the Focal agreenment woul d be subject to
that same change

Q The Focal agreenent has not changed -- to
put anot her way, the Focal agreenent that as of the
date that XO opted into the Focal agreenent, the
rates being charged were those contained in
Areritech's tariffs for -- that have been approved
in the TELRIC order; is that correct?

A Yes.

Q And those are the rates that XO has
requested that it be allowed to opt into for
251(b)(5) traffic; is that correct?

A Yes.
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Q And it's your position that the Conm ssion
can disallow that request and instead inpose on XO
the bifurcated rate structure for 251(b)(5)
traffic?

A It's nmy understanding that the Comm ssion
can rule that an alternative set of rates are
appropri ate.

Q Under what authority can the Comm ssion
make t hat decision?

A The sanme authority, | believe, that they
made the decision in the Focal case.

Q Turning to another topic, is it your
opi nion that the bifurcated rate proposal has been
fully developed in this case in ternms of cost
support and whatever other evidentiary show ng the
staff would expect to see?

MR, FRI EDVMAN:  Obj ection, scope; goes beyond the
scope of -- I'msorry. |Is this just their turn, or
is this XOfollow ng up on the questions | asked?
Maybe 1've | ost track.

JUDGE G LBERT: It's cross-exam nation of the

W t ness.
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MR, FRIEDVMAN. Wt hdraw t he object ion.

THE WTNESS: | think | indicated within ny
verified statement ny reservation regarding the
adoption imrediately of the existing TELRIC rates
with the bifurcation proposed by Anmeritech.

MR, MOORE: | have no other questions.

JUDGE G LBERT: Can | hear the witness's | ast
answer, please.

(Record read as requested.)
EXAM NATI ON
BY
JUDGE 4 LBERT:

Q Dr. Zolnierek, would you | ook at Page 15 of
your testinony. |If you look at |ine 303 down
toward the bottom of the page and the sentence that

that is part of?

A "As expl ai ned above," that part of that
sent ence?

Q Yes.

A Yes.

Q You use a subjunctive word there, nmay, my

mrror those in the Areritech Focal arbitrated
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i nt erconnecti on agreenent.
Why do you use the conditional tern?

Isn't that what is required?

A As | indicated before, | think the
Conmi ssion has the ability to go in and change
251(b)(5) traffic rates.

| suppose, perhaps, the "may" woul d be

renoved if the qualifier was in there that the
rates in the Focal agreement that are subject to
change, perhaps that should be the caveat. In that
case, they would mrror the rates because if the
Conmi ssi on changed the recip conp structure for
251(b)(5), then those rates would change in the
Focal agreenent, is ny understanding, and therefore
they would be mrrored here. So not necessarily a
particul ar rate.

Q But the mrroring nmust occur, must it not?

A If the Conmi ssion agrees with XO that they
can opt in to all the provisions except for the
| SP-bound traffic rates.

Q VWhat is the provision in the Foca

agreenment that would take into account a -- was it
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a rate change that you said for reciproca
compensati on?

A Yes. | can cite the arbitration decision
if that would be appropriate.

Q Sure.

A Gve me a monent. | need to find the
proper cite.

Q That's all right.

A This is a quote fromthe Conm ssion's
conclusion in the Focal arbitration. 1t's Docket
00-0027, Page 12, and the last paragraph in the
m ddl e of that paragraph: However, the conpany
shoul d take note that the Comm ssion may subject to
this reciprocal conpensation rate to --

THE REPORTER: | can't hear the wi tness.

THE WTNESS: -- based on the ultimate
concl usi on reached in the reciprocal conpensation
pr oceedi ng.

And now as | read that, | think I need
to consider ny answer for a nonent.

JUDGE G LBERT: Q You want to do that now.

A If you could give ne a nonent.
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Q Sure.
A Because | know that relates to | SP-bound
traffic, and we're tal king about |ocal traffic.

In the cite you referred nme to in ny

testinmony. ..
Q Yes.
A | was referring to I SP-bound traffic in

that particul ar passage, and this refers to

| SP-bound traffic. But in that case | don't
think -- on further consideration I don't think
that cite is relevant because the issue is
251(b)(5) traffic

The Comm ssion not through that order
has the ability to revise rates for 251(b)(5)
traffic and that would -- that would under no
el ection of rate caps by Aneritech under the FCC
rules create a change for ISP-bound traffic.

But the cite | don't think is rel evant
in that case because the Conmi ssion can't act
specifically in order to -- under the FCC s order
to reconfigure | SP-bound rates. So | apol ogi ze.

That's an inproper cite.
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Q VWhat you' ve just referred to as an inproper

cite was the oral citation you provided, correct?

You weren't referring to anything in
your testinony; you were referring to what you said
previously, correct?

A That t he Conmi ssion could change rates for
251(b)(5) traffic?

Q Yes.

A Yes, | believe they can do that. That
would -- with no election of caps, that woul d
change the | SP-bound rates according to the FCC s
rules in nmy opinion

Q Ckay. |'ve lost you then. | thought you
were retracting the position, and now you seemto
be reasserting it. Maybe |I'm confused.

A It's just the relevance of the citation
The citation was nade when the Conmi ssion was
consi deri ng what should be an | SP-bound traffic
rate.

I think that that issue here is that the
Conmi ssion no | onger has that problemon its hands.

The FCC has, | think, clearly said, It's not your
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decision. But the FCC said, If Aneritech does not
el ect the caps, whatever you decide for 251(b)(5)
traffic would be applicable to |SP-bound traffic.

Soif we -- if this Comm ssion changes
the rates for 251(b)(5) traffic, by the FCC s
rules, in nmy opinion, the rate for I SP-bound
traffic will change. So it's sort of just the
aut hority under which the change occurs and where
the change is directed.

Q Ckay. And did you say earlier that there
was sonething in the Focal agreement that would
permt the Comm ssion to change the rates for
251(b)(5) traffic?

A | believe so, but | can check on that cite
if you're willing to wait. | don't have a specific
cite off the top of ny head.

To the extent it refers to the tariff, |
bel i eve the Conmi ssion can change the tariff, as
was indicated below -- or previously in an answer
sai d.

The Commi ssion has the authority to

decide this issue. | think they could decide, as
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Aneritech has indicated, they could file a tariff,
Conmi ssion could accept that tariff, and | believe
that woul d change the rates in the Focal agreenent
for 251(b)(5) and if XOwere to mrror the Foca
agreenent, XO s rate.

MR, FRIEDMAN. Is a hint perm ssible?

JUDGE G LBERT: Pl ease

MR, FRIEDVMAN:  Dr. Zol nierek, nmaybe you're
referring to a certain footnote on the first page
of the pricing schedule in the Focal agreenent.

JUDGE G LBERT: W can go beyond hint because
ultimately have to wi te a good order. Wat are
you referring to?

MR FRIEDVMAN:  Truthfully, I'"'ma little bit
confused so I"mnot sure if this is, in fact, what
he has in mnd. But there is a f ootnote 1 on the
first page of the pricing schedule which is fairly
long but in general it says that sone of the rates
and prices in this Focal pricing schedule were
establ i shed by the Conmi ssion pursuant to its -- in
its TELRI C proceedings and that if the Comm ssion

or some other tribunal changes such rates, the
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parties agree to substitute the TELRI C order rates
with such new or nodified rates.

THE WTNESS: PS1, footnote 1?

MR, FRI EDVMAN:  Yeah

THE WTNESS: | have that in front of me

JUDGE d LBERT: Ckay.

Q Is that what you were referring to or --

A That's consi stent.

Q That's consistent with your reference?

A Wth what | believe, yes.

Q Whul d you repeat for ne as specifically and
clearly as you can where you see the Commi ssion's
authority to consider your reconmmendati on regarding
rate caps either in this arbitration proceedi ng or
in general ?

A | guess | need a clarification
Consi dering rate caps you nean -- | nean, |
consi der this Comm ssion to have the authority to
determne the rates for 251(b)(5) traffic as |ong
as they're consistent with the FCC rul es.

I don't think the FCC stripped us

completely of the authority to determ ne those
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rates. Although, if Ameritech invokes the caps,
certainly those 251(b)(5) rates will have to be
consistent with the FCC s rule on that; where, in
fact, Aneritech would be required to at | east
offer -- and as indicated before, there's sone

di spute as to whether the other -- the CLEC party
woul d have to accept, but Aneritech would be
required to offer the capped rates.

So there's no question that the FCCis
-- their jurisdiction has spilled over into
251(b)(5). They're inposing further constraints
than existed prior if Ameritech el ects the caps.

So | don't think that strips the Conm ssion of the
authority to operate under those caps.

I don't think anything has changed. |
think the Commission all along has had the ability
to determine rates for that traffic. | just think
there's now posed an additional constraint that the
Conmmi ssi on has to adhere to.

Q | asked a bad question, so you answered
something I wasn't asking. That's ny fault,

although it was an instructive answer.
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I was tal king about your recommendation
that Aneritech be required to make an el ection
regarding the rate caps.

A Ri ght .

Q Coul d you restate what you believe the
authority would be that woul d enabl e the Comm ssion
to consider that reconmendation in an arbitration
context or to consider it at all?

A I think when we're considering the issues
involved in the arbitration, | think this
Conmi ssion has to be aware of consistency between
the proposals and the rules and regul ati ons of the
FCC and this Conm ssion

And | think with that in mnd, | think
this Conmi ssion could find that Areritech's
inmplication and, | think, statenment in many cases
that they don't have to make a choice, they can
make a choi ce whenever they feel like it, | think
this Conmm ssion could find that inconsistent with
the FCC s rul es.

And | don't think that's outside the

bounds of this Conmission's role in settling
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arbitration disputes particularly given the fact
that at issue is 251(b)(5) traffic. And if you
make the argunent that they can't -- the Conm ssion
has no authority to make that judgment on 251(b)(5)
traffic, why is the recip conp -- why is any recip
conp even in this arbitration

Q I s your reconmendation that Ameritech be
required to make a choice or that Anmeritech be
required to make the particul ar choice of electing
the FCC s rate caps?

A I think Aneritech should be given the
opportunity to nmake a choice either to not elect or
to elect. But | don't think they should be given
the ability to, for example, elect tomorrow --
given that the FCC s order is silent, it's
concei vable that the -- Ameritech could el ect
during periods of high ISP-bound traffic flows to
el ect the caps, and then when the traffic fl ows
were | ower during off -peak periods to revoke back
to no caps. You know, nothing prohibits that, I
don't think, in the FCC s orders, but | don't think

it's consistent with the FCC s intention
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Q If the recommendati on were solely that
Anmeritech make a choice and the choice Ameritech
makes is to not use the FCC s rate caps, are you
suggesting there would be sone sort of tine limt
before Aneritech could change its m nd?

A I think the Conm ssion should actually give
thema tinme [imt to nake a decision and not all ow
themto change their mnd because |I believe it
woul d be inconsistent with -- first, it's
anti -conpetitive, so | think the Comm ssion has
some authority to evaluate the arbitration in that
sense. But | also think it's inconsistent with the
intent of the FCC s rules, although not --
admttedly not explicitly outlined.

Q If they were required to make the choice
and they nmade the choice not to elect the rate
caps, they could never then in the future choose
the rate caps?

A The FCC has indicated this is a three-year
pl an, and at the end of the three-year plan the FCC
at least is contenplating a nove to doing that,

they may or may not. But all carriers are on
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notice that that could be the final result in three
years.

Q Ckay. During that three-year provisional
period or transitional period, | should say, if
Amreritech had al ready chosen under your proposal to
decline the rate caps, they would not be able to
change their m nd?

A Subj ect to any change in the FCC rul es,
remands, things like that. That's ny opinion.

JUDGE G LBERT: Redirect?

M5. STEPHENSON: Coul d we just have a nmonent to
confer?

JUDGE G LBERT: Do you want to get himon
anot her |ine sonepl ace?

(Recess taken.)

JUDGE GI LBERT: kay. W're back on the record
for redirect.

V5. STEPHENSON: Staff has no redirect.

JUDGE A LBERT: So there's no recross. That's

MR, RONAND: Could we clarify something?

MR MOORE: Quickly clarify the questions
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responding to your -- answers responding to your
questions. | want to clarify two aspects of that
just to make sure | understood his responses. It

was a little confusing on one of them

JUDGE G LBERT: I'mgoing t o hate nyself for
doing this --
MR FRIEDVAN. -- full disclosure.

M5. STEPHENSON:. Stick to clarifications and not
addi ti onal questi ons.
JUDGE G LBERT: Yes, and also in fairness | wll
have to |l et everyone else then clarify.
MR, MOORE: Hopefully these will be neutral
enough that no one will want to.
JUDGE G LBERT: We'll see if sonething like that
is possible. Go ahead.
RECROSS - EXAM NATI ON
BY
MR MOORE:
Q Dr. Zolnierek, | just want to nmake sure |
under st and your testinony regarding the
Commi ssion's order in Docket 00-0027.

You, after several questions fromthe
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Heari ng Exami ner, determined that there is nothing
in the | anguage you cited on Page 12 that affects
the Commission's jurisdiction over ISP rates in
this case; is that correct?

A And consistent with ny testinony, |
indicated that in that arbitration the issue is the
| SP-bound rates and not the 251(b) or non-1 SP-bound
| ocal rates; although, | hesitate to use the word
"l ocal " because the FCC doesn't like it anynore.

Q Let nme try again.

Your testinony is that this order does
not inpact the Conmi ssion's authority over
252 -- 251(b)(5) traffic; is that correct?

A The arbitration -- the Focal arbitration
didn't address 251(b)(5) traffic, | do not believe.

Q To the extent that it affected ISP traffic,
the Commission's jurisdiction over that is subject
to whatever one's viewis of the FCC order?

A That's right.

Q And now turning your attention to the
footnote 1 in the pricing schedule of the Foca

agreenment, it's your opinion there that this
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footnote gives the Comm ssion jurisdiction in this
particul ar docket to inpose upon XO a different
pricing schedule for 251(b)(5) traffic than what's
shown in the pricing agreenent?

A To be clear on that, it was ny
under st andi ng that the Commi ssion coul d change
251(b)(5) rates and that those rates in the Foca
agreenment woul d then change, and | believe this
provision all ows that.

The nechani sm by where that happens may
need to be through a tariff change or approval of
new TELRIC r ates, and subsequently | think it's
again a tariff change

Q Al right. So it would be a change
applicable to all carriers and not just XO?

A No, | don't believe so. Because it's ny
under st andi ng that some carriers do have agreenents
that don't rely on the tariff rates.

Q It would be a change to tariff rates
avail able to those who use tariff rates?

A And where their contract provisions allow

for changes in that, simlar to what | think
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footnote 1 is doing here.
MR, MOORE: | have no other questions.
JUDGE G LBERT: Ameritech?
RECROSS - EXAM NATI ON
BY
MR, FRI EDVAN:

Q You nentioned in response to a question by
Judge G lbert this idea of Aneritech Illinois going
into and out of the FCC rate caps as vol unes of
| SP-bound traffic fluctuate fromtine to tine; do
you recall that?

A Yes.

Q VWhen you said that, that was the first
mention of that concept in this proceeding, was it
not ?

A I think I indicated in ny testinony that
Areritech made it clear that they could elect the
caps. | think | provide numerous cites to
references where Aneritech said they could el ect
caps at any nonent.

Q Let nme try that one again.

Before you said what you said a few

208



10

11

12

13

14

15

16

17

18

19

20

21

22

m nutes ago, | believe that there was no reference
anywhere in this arbitration in anyone's testinony
or el sewhere about a notion of Aneritech going into
and out of and into and out of the FCC rate caps;
isn't that correct?

A It was just |left open by Anmeritech that
they could invoke the caps at their discretion. So
that specific example, | don't -- | believe it's
subsumed under the general

Q You have taken Aneritech Illinois's
position to mean that inits viewit has the right
togoin and out at its whim is that right?
That's how you' ve understood Ameritech Illinois's
position in this arbitration?

A I"ve taken Aneritech's position to be that
t hey can elect the caps anytinme they choose.

Q It's inportant that we be clear on this.

Have you understood it to be Aneritech
Illinois's position that it can, for exanple, elect
to go under the FCC rate caps and then sonetine
thereafter elect to cone out from under those caps

and then again elect to go under the caps at wll
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and so on and so forth? Has that been your

under st andi ng of Ameritech Illinois's position?
A | guess | don't have an understandi ng of

that particul ar position because Aneritech has

i ndicated that the FCC has no prohibition on them

i nvoki ng the caps at any nonent.

So absent a similar prohibition on
flipping back and forth, | would assune that it's
possi bl e that Ameritech could take that position
al t hough there's no indication whether or not
Ameritech adopts position; it's subsuned by the
| arger Aneritech position that they basically can
do what they want as far as el ection.

Q Isn't it your understandi ng, though, that
if Areritech elected the rate caps that that
el ection would wind up being reflected in
Ameritech's interconnection agreenents or
anendnments to those agreenents and that thereafter
Areritech Illinois's ability to undue its choice
woul d be constrained by those agreenments?

A That's exactly nmy concern here is that the

absence of an election would be reflected in this
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agreenment, and there's no provision for the
election so | don't see what the difference would
be if you el ected and then went back on it.

Q Al right. One last follow-up. |'mgoing
to see if you'll throw me a bone on this one,

Dr. Zol ni erek.

You' ve di scussed your under st andi ng
about CLECs being able or not being able to decline
Areritech's offer to exchange 251(b)(5) traffic at
the FCC capped rates and about what m ght happen
thereafter.

A Corr ect.

Q Can you at |east see a reasonable basis for
an Ameritech Illinois concern that if it were to
make this offer to the world some CLECs mi ght
accept and sone mght decline, and those who
decline mght be able to succeed or nmake their
declination stick; do you at |east see a basis for
that concern that's reasonabl e?

A I think | addressed that in ny
reconmendation. | recommended that the Conmi ssion

in the event Aneritech elected the caps inpose it
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on all other carriers. Again, that's ny
reconmendat i on.

The ability of those carriers to go and
reject the offer is, again, not explicitly spelled
out in the FCC s order so, yes, | would admt it's
a concern.

Q | just didn't hear the last fewwords. D d
you say yes | would --

A Yes, | would adnmit it's a concern.

MR. FRIEDVAN:  No further questions. Thank you.

JUDGE G LBERT: Staff?

V5. STEPHENSON: Just one clarification.

REDI RECT EXAM NATI ON
BY
MS. STEPHENSON:

Q Dr. Zol ni erek, when counsel was just asking
you about one of your responses to the Judge's
questions, and | believe it's when you gave the
exanpl e of Aneritech could adopt the rate caps and
then not have the rate caps, then adopt them do
you renenber that?

A Yes.
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Q Was that just a scenario of one thing that
they mght do, not specifically Areritech's
position?

A Absol utely. Ameritech may have no
intention of doing that. They may have no
intention of electing the caps. They sinply -- it
appears to nme they reserved the right to do
what ever they feel they want to do, and it's in
their -- depending on whatever criteria they use to
eval uate that position

I just think that's inconsistent with
the intent of the FCC and with this Conm ssion as
far as its rules and regul ations regardi ng neeting
the FCC requirenents and the conpetitive..

Q | just wanted to clarify that that was just
one scenario; it's an exanple you were
giving --

A -- may not be considering that scenario at
all. That's perfectly plausible.

MS. STEPHENSON: Thank you. That's al |.

JUDGE G LBERT: Ckay. That's it. Thank you

Dr. Zol ni erek.
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THE WTNESS: Thank you.

JUDGE G LBERT: That's it for testinony and
exhibits, | assune. Al right. That |eaves ne
with the notions.

Ckay. First on the objection to the
testi mony of Dr. Zolnierek and the objection to the
testimony of M. Kinkoph responding to the
testinmony of Dr. Zolnierek, 1'"mnot going to take
the objection with the case. |I'mgoing to overrule
the obj ection.

I remain very skeptical that
Dr. Zolnierek's recomendation is sonething that
can be considered in an arbitration and is
sonmet hing that the Conm ssion can order in any
event .

That said, | view an objection to the
presence of testinony in the record as sonething I
reserve for matters for which I cannot find a
basis, even allowing for sone creative | awering.

In this case, | feel that | don't -- |
don't know of a basis for rejecting out of hand the

possibility t hat Dr. Zol nierek's reconmendati on can
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be considered within an arbitration or can be
ordered by the Comm ssion as he request s. So Il
allow that to stay in the record and to be

devel oped by the proponent, though, as | say, I'm
very skeptical that the proponent will be
successf ul

Wth regard to the notions nmade by XO
first as to the negotiated matter -- I'msorry, |I'm
not saying that very artfully. To the extent that
XO wants to strike the matter that was purportedly
the subject of or related to party negoti ati ons,
I"mgoing to deny that notion to strike.

To the extent that that notion goes to
material on Page 5 of Aneritech Exhibit 1, the only
portion of this that | think can be fairly
addressed by a notion to strike, a notion supported
by the argunent raised by XO would be the first
sentence of that passage that begins on line 10
with the words "I understand."”

The rest of the subject of that notion
to strike, which goes down to line 19, it seens to

me is all subsumed by the position that Ameritech
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has taken consistently both during the initia
negoti ation period and within the context of this
arbitration. And so | feel like all of this would
be in the record in any event.

As | said, the only exception to that
m ght be the single sentence running fromlines 10
t hrough 13.

So while I'mgoing to deny the notion to
strike, | would prohibit substantive use of that
singl e sentence for establishing any facts
pertinent to the arbitration. Wile | may be
m ssing what creative |awyering can acconplish, |
really don't see the inportance of that particul ar
sent ence anyway, other than XO s desire to sustain
the principle that positions taken in negotiations
shoul d not be revealed. |[|'mjust not seeing how
the revelation of this sentence matters.

If the point is that something -- that a
position taken during negotiation ought not to be
used against one, then I will prohibit its
subst antive use.

As for the matter on Page 6, | think
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that's all subsumed by -- it's only a single
sentence. | think it's clearly subsuned by the
position that Ameritech has taken here. It would
be in the record in any event, and | don't think
it's really tied to anything that XO did solely in
the context of negotiation.

Based on what |'m saying, |'m not going
to strike any of M. Kinkoph's testinmony, and |I'm
not striking any of M. Panfil's testinony either.
So to the extent that you've kind of agreed to
mutual ly strike some of each other's testinony,
it's all in.

All right. As for the other part of
XOs motion, | don't see a legal basis for the
motion. | agree with Aneritech that the
adm ni strative regul ation that was cited does not
provi de support for the notion.

I can see the policy that XOis
asserting. | think that's a reasonable policy of
presenting what you' ve characterized as
gamesmanshi p, but | don't think the appropriate

renedy for that or the appropriate disincentive for
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that is to freeze the position of the parties.

Al'so, in the event that the Conmmi ssion
were to adopt Ameritech's overall position in the
case, we'd have to fashion a renedy. | nean
there'd have be some actual terns entered into the
agreenment between the parties. And you would be
tying the Conm ssion's hands because it wouldn't be
abl e to recommend approval of any of the terns that
Anmeritech suggests here.

And especially if -- given Section
252(c) the Federal Act requires the Conmmission to
see that other requirenents of 251 are nmet and if |
bel i eved and the Conmi ssion believed that
Amreritech's proposal would neet those requirements,
the Conmmi ssi on ought not to be forecl osed from
usi ng Amreritech's proposal

Vell, that's enough. For all those
reasons, |'mdenying that notion

I f anyone wants to take exception to
anything |I've just done for the record, there's the
record

Ckay. Al right. W have to talk about
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briefing. Let's go off the record.
(Di scussion off the record.)

JUDGE G LBERT: First briefing schedule, initia
brief due September 4th; replies on Septenber 11th.
I will attenpt to have a proposed order out on the
18th or at the latest the 19th, and the single
round of exceptions to that proposed order on
Sept enber 26t h.

Al filings have to be in the office of
opposi ng counsel and filed with the clerk of the
Conmi ssion by the close of business on the days
just nmentioned. Electronic filing is acceptable by
all parties and so it can be done at wll.

For me, if you would send nme both a hard
copy and an electronic filing on ny courtesy copy.

In your briefs, in addition to whatever
you woul d say otherwise, 1'd |like everyone to take
a |l ook at nunbered paragraph 89 in the FCC order
that we've tal ked about throughout the case, and
particularly the penultimte sentence in that
par agraph, the one that reads: For those incunbent

LECs that choose not to offer to exchange Section
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252(b)(5) traffic subject to the sane rate caps we
adopt for ISP-bound traffic, we order themto
exchange | SP-bound traffic at the state-approved or
state-arbitrated reci procal conpensation rates
reflected in their contracts.

And pl ease focus on what rates you
bel i eve are being addressed there by the FCC and
what contracts.

Ckay. Also in general, | think there's
-- a tension has been asserted between Section
252(i) and 252(d) anong others, so please address
that. |1'mbeing very general because | don't want
to preclude you from devel opi ng any particul ar
argument s.

Just as a flavor of what | nmean by that,
if there is a tension between what is a cost based
on just and reasonable rate and the rate that is
contained in a contract opted into by a CLEC, how
is that tension resol ved.

And for XOin particular, would you
address how your proposal, which | think nmeans how

the Focal agreenent itself, addresses the various
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reci procal conpensation el enents and mechani sns
that are addressed by Anmeritech's appendi x
reci procal conpensation

Again, just to give you a flavor of what
I mean there w thout precluding you from devel opi ng
the argunments you want to develop, to the extent it
appears to me Ameritech is saying that reciproca
conmpensation is a conplicated set of rates and
dynam cs, is it your position that all of those
rates and dynam cs are addressed by the Foca
agreenment and, if so, where.

Let me go back to the first thing
asked about, which was nunbered paragraph 89 in the
FCC order. Since |'ve given you a flavor of what
I"mthinking about with regard to the other two
things I wanted you to address, | want to do the
same with regard to this paragraph in regard to the
particul ar sentence that | read.

Wien the FCC refers to the
state-approved or state-arbitrated reciproca
conmpensation rates reflected in their contracts,

one question that raises for ne is whether they're
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tal ki ng about preexisting contracts or the contract
being created in this arbitration. And when they
refer torates reflected in their contracts, does
that include the tariffed rate for reciprocal
compensati on

Just to anplify a bit further, since the
FCC appears to be saying there that the
state-approved or state-arbitrated rates reflected
in contracts nust be adhered to, does the use of
the word "contracts" in the plural create any
anbiguity as to what they're tal ki ng about.

Have | just confused you with the
question, or does at |east everyone understand the
questions? kay. Feel free to dismss the
i nportance of these if that's what you want to do
in your briefs, but these are the things that occur
to ne as things I need to know.

Ckay. |Is there anything else? Al
right. W're heard and taken. Thank you very
much.

(HEARD AND TAKEN.)
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